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KENTUCKY INSURANCE AND LIABILITY TASK FORCE

Capitol Annex, Room 20
Frankfort, Kentucky 40601
(502) 564-5565

Speaker Donald J. Blandford

President Pro Tem John "Eck" Rose
Co-Chairmen, Legislative Research Commission
State Capitol

Frankfort, Kentucky 40601

Dear Speaker Blandford and President Pro Tem Rose:

It is my privilege, pursuant to HJR 139, to submit to the
Legislative Research Commission the Report of the Kentucky Insurance
and Liability Task Force. The Report is the product of eighteen
months of deliberation, study, debate; and reflects an effort to
mold diverse philosophies and opinions into cohesive, workable, and
lasting solutions which address the problems of insurance
affordability and availability.

Procedurally, the Task Force included as a part of its
recommendations those proposals which received support from a
majority of the members voting. Given the controversial nature of
the problems and the numerous interests involved, it was inevitable
that no single comprehensive report would generate unanimous support
on all issues.

The Report, as reflected through the General Findings and the
Issue Statements, is not argumentative in tone, rather informative.
Where there was substantial support for conflicting points of view,
an attempt has been made to include the basic reasoning of each
side. Approaching the format in this manner, we received near
unanimity on the overall Report.

Thank you for allowing us the opportunity to serve on this most
important Task Force.

Res

ctfully yours,

W. STE =N WILBORN

Chai1rmay
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KENTUCKY INSURANCE AND LIABILITY TASK FORCE
SCHEDULE OF MEETINGS

MEETING DATE MEETING TIME LOCATION
# 1 July 31, 1986 10:00 a.m. - 11:55 a.m. Frankfort
# 2 September 17, 1986 9:00 a.m. - 4:15 p.m. Louisville
# 3 October 8, 1986 10:00 a.m. - 4:10 p.m. Frankfort
# 4 November 19, 1986 10:00 a.m. - 4:50 p.m. Frankfort
November 20, 1986 9:00 a.m. - 4:20 p.m Frankfort
#5 December 10, 1986 10:00 a.m. - 1:30 p.m. Prestonsburg
#6 January 15, 1987 10:00 a.m. - 5:00 p.m. Owensboro
January 16, 1987 9:00 a.m. - 5:00 p.m. Owensboro
#7 February 18, 1987 10:00 a.m. - 1:30 p.m. Frankfort
# 8 March 9, 1987 10:00 a.m. - 2:55 p.m. Frankfort
#9 April 14, 1987 9:00 a.m. - 12:20 p.m. Lexington
#10 April 20, 1987 10:00 a.m. - 5:45 p.m. Shakertown
April 21, 1987 9:00 a.m. - 11:30 a.m. Shakertown
#11 May 27, 1987 10:00 a.m. - 11:10 a.m. Frankfort
#12 July 1, 1987 10:00 a.m. - 4:30 p.m. Frankfort
#13 July 16, 1987 10:00 a.m. - 5:35 p.m. Frankfort
July 17, 1987 9:00 a.m. - 4:35 p.m. Frankfort
#14 August 6, 1987 1:00 p.m. - 6:10 p.m. Lexington
August 7, 1987 9:00 a.m. - 3:30 p.m. Lexington
#15 August 27, 1987 1:00 p.m. - 6:00 p.m. Louisville
August 28, 1987 9:00 p.m. - 4:00 p.m Louisville
#16 September 3, 1987 2:00 p.m. - 5:40 p.m Frankfort
#17 October 1, 1987 10:00 a.m. - 7:45 p.m. Frankfort
October 2, 1987 9:00 a.m. - 4:45 p.m. Frankfort
#18 October 19, 1987 10:00 a.m. - 4:45 p.m. Frankfort
#19 December 3, 1987 :00 p.m. - 12:15 a.m. Frankfort

7 a
December 3, 1987 9:00 a.m. - 4:30 p.m. Frankfort
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Meeting #1
Frankfort

Meeting# 2
Louisville

Meeting #3
Frankfort

Meeting #4
Frankfort

PRESENTATIONS
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Robert L. Habush, President, American Trial Lawyers
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Charles W. Havens, III, U.S. General Counsel's Office,
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Susan Pippen, Staff, Legislative Research Commissign;
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Gil McCarty, Commissioner;
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Bill Greely, Keeneland Association;

Dr. Nelson Rue, Kentucky Medical Association;

Dr. Larry Griffin, Kentucky Chapter of American College;
of Obstetrics and Gynocology;
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Meeting #4
Continued
Frankfort

PRESENTATIONS

Dr. Greg Cooper, Kentucky Medical Association :

Dr. E. G. Houchin, Physician, Corrections Cabinet;
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Committee;

Sister Margaret Kern, Catholic Conference of Kentucky;

William Stone, Louisville Plate Glass Company;

Jerry Haase, Canteen Service Company of Owensboro;

David Osbourne, Keneco and Associates;

James Carter, Jaggers Equipment Company;

George Wilson, III, Kentucky Automotive Wholesalers
Association;

Edward Bowman, National Federation of Independent Business:

Tom Burton, Kentucky LP Gas Association;

John Delaney, Olin Chemicals Corporation;

Rick Wilson, Railroad Excursions (written testimony only);

Alan Day and Carl Dills, Kentucky Department of Agriculture



Meeting #5
Jenny Wiley
State Park
Prestonsburg

Meeting #6
Executive Inn
Owensboro

Meeting #7
Frankfort

PRESENTATIONS

Melvin Wilson, Big Sandy Claims Service;

Tony Shannon, Insurance Services Office, Ohio;

Roger Rechtenwald and Rob Nicholas, Big Sandy Area Development
District;

Doug Hinkle, Walter P. Walters Insurance Agency;
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John Waddell, Pikeville City Schools;
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Larry Henderson, Arson Division, Kentucky State Police;
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Kevin George, Attorney, Louisville;
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Libby Alexander, United Way of the Ohio Valley
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George Burger, Insurance Services Office, New York;

Pat Casey, Insurance Services Office, Chicago;

Leslie Cheek, Vice President for Government Affairs, Crum &
Forster Insurance Company, Washington, D.C.;

Joe B. Campbell, KBA Committee on Lawyers Malpractice
Insurance;

Gerard P. Breslin, Humana, Inc.;

Janice Scott, Director of Insurance Programs, Kentucky School
Boards Association;

David Keller, Executive Director, Kentucky School Board
Association;

Gregory Berg, Tillinghast, Nelson, Warren, Inc.;

Patrick Watts, Kentucky Department of Insurance

Carl Wedekind, President, Kentucky Medical Insurance Company

Robert Buchanan, Alexander and Alexander;

Charles Cunningham, National Rifle Association (written
testimony only)
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Meeting #8
Frankfort

Meeting #9
Lexington

Meeting #10
Shakertown

PRESENTATIONS

Carl Henlein, Brown, Todd and Heyburn

Elizabeth Tannon, Commercial Dispute Resolutions, Louisville;
Chief Justice Robert F. Stephens, Supreme Court of Kentucky;
George Bender, Kentucky Association of Fair and Horseshows;
James Stephens, Hopkins County-Madisonville Fair;

Mike Patton, Allen County Fair;

Jamie McMillam, Murray-Calloway County Fair;

Eric S. Tachau, Insurance Consultant;

Gary Marsh, Kentucky Association of Health Care Facilities

John E. Washburn, Illinois Director of Insurance

Fred E. Wright, West Virginia Insurance Commissioner;

James P. Corcoran, Superintendent of Insurance, New York;
Lyndon Olson, Jr., Texas Chairman, State Board of Insurance;
Dick Marquardt, Commissioner of Insurance, State of
Washington;

Judge L. T. Grant, Chief Circuit Judge, 22nd Circuit

Peter Lardner, Chief Executive Officer, Bituminous Insurance
Companies, Illinois;

Bill Conn, Kentucky Hospital Association;

Bob 0'Daniel, Kentucky Hospital Association:

Gene Ensor, Kentucky Hospital Association;

Carl Wedekind, President, Kentucky Medical Insurance
Association;

Tom Russell and Jack Ballantine, Kentucky Defense Counsel

Meeting numbers 11 through 17 consisted of discussion of testimony and issues
being considered for recommendation to the 1988 Kentucky General Assembly.
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I. OVERVIEW

The Kentucky Insurance and Liability Task Force was
created by HJR 139, 1986 Regular Session of the General
Assembly, to study the insurance industry in Kentucky with
special emphasis on the problems of availability and
affordability of 1liability 1insurance. The resolution was
introduced by the 1leadership of the General Assembly in the
midst of a legislative atmosphere which reflected a national,
public debate on the crisis in liability insurance. Starting
in 1985 businesses, professionals and certain segments of the
service industry experienced dramatic increases in the cost of
liability or casualty insurance.

There was, and remains today, a great deal of "finger
pointing"” with blame usually directed toward someone else.
Some would have us believe poor management and bad underwriting
practices by the insurance industry caused high premiums; when
interest rates wére high, insurers made profits from
investments and kept premiums artificially 1low; when interest
rates dropped, insurers sought to quickly recoup losses with
dramatic increases in premiums. Others place blame on the
civil justice system, saying, "We sue each other too much,
juries hand out higher and higher awards, and the whole system
is fueled by the economic motivation of trial lawyers." These
problems, coupled with judicial activity, have caused the civil
justice system to become unpredictable, with premiums being

charged to cover the worst case scenario.



In this atmosphere, the General Assembly was confronted
with conflicting "answers" to these significant problems. To
gain a better understanding of the reforms being advocated and
the causes of ﬁhe insurance crisis, the General Assembly
created the Insurance and Liability Task Force, with direction
to report back by December of 1987. Twenty six members were
appointed representing various interests in the Commonwealth
affected by the crisis, including attorneys (both plaintiff and
defense), doctors, architects, engineers, cities, Icounties,
insurers, insurance agents, child care providers, homebuilders
and business, as well as the Commissioner of Insurance and the
Chairmen of the House and Senate Committees on Banking and

Insurance as ex-officio members.



II. ACTIVITIES OF THE TASK FORCE

The liability insurance crisis is not unique to
Kentucky. It is national, if not international, in scope.

Staff from the National Conference of State Legislators
speaking at the first meeting of the Task Force in July of
1986, indicated the 1liability insurance crisis was the number
one issue facing state legislators in 1986. More than two
thirds of the states enacted 1legislation to address the
liability insurance crisis in 1986 and 1987. Kentucky's Task
Force has been able to look at the actions taken by the other
~states and benefit from their analysis of the issues. The Task
Force also benefited from the national dialogue on the
liability insurance crisis.

At its second meeting in September of 1986, the Task
Force heard from seven speakers with a national perspective.
Those speakers were: Mr. Edward Muhl, Maryland Insurance
Commissierr and President of the National Association of
Insurance Commissioners; Mr. Robert Hunter, President of the
National Insurance Consumers Organization; Mr. Frank Nutter,
President of the Alliance for American Insurers; Mr. James
Coyne, President of the American Tort Reform Association; Mr.
Robert Habush, President of the American Trial Lawyers
Association; Mr. James Shamberger, Senior Vice President,
Reinsurance Association of America; Mr. Charles Havens, U.S.

General Counsel's Office, Lloyd's of London.



In October, the Kentucky Department of Insurance
division directors provided the Task Force with information
regarding the primary responsibilities of their divisions and
answered any questions regarding funding, staffing, etc.

In November, the Task Force held a two-day hearing to
gain an understanding of the scope of the liability insurance
crisis in Kentucky. Over forty groups experiencing liability
insurance problems were identified and asked to testify before

the Task Force.

The Kentucky Society of Architects reported coverage had
been reduced; deductibles increased, and premiums had
gone up several hundred percent. The number of
companies writing insurance for architects had dwindled

from 13 in 1984 to 3 companies today.

The Consulting Engineers Council of Kentucky stated
professional liability insurance for their members

presently costs them 12% of their gross income.

The Kentucky Motor Transport Association testified that
an average premium increase of 463% occurred since 1982,
consuming 8% of gross income. Both state and Federal
government require certain types of haulers to carry

minimum amounts of liability coverage.



The Home Builders Association of Kentucky reported an
increase for their directors and officers liability
policy of 433% over last year's, even though they had

not had a single claim since their inception in 1957.

The Frontier Nursing Service testified premiums have
increased over 100% since 1984. They have been asked to
expana their nursing-midwifery practice in Kentucky but
can find no liability insurance for birthing centers.
Kentucky's only nursing industry birthing center closed

because of the malpractice crisis.

The Kentucky Press Association said their libel
insurance premiums have increased 500% since 1580 and

the deductibles increased 400%.

The Keeneland Association, on behalf of the race tracks,
said that participants liability insurance 1is generally

unavailable at any cost.

Kentucky Medical Association reported doctors® rates
have increased an average of 25% every year since 1981.
That includes a 44% increase in 1985, the same year 1n
which their premiums for excess coverage increased
135%. The number of underwriters for physician
malpractice has decreased in 5 years from 10 to 2. They

also reported that 28% of the OB/GYN's in Kentucky have



stopped their OB practice altogether within the past 8
years and half of those have done so in the past year

and one half.

The Kentucky Department of Corrections reported they are
unable to obtain medical malpractice insurance for their

physicians treating prisoners.

The Cabinet for Human Resources reported they are having
difficulty obtaining coverage for state social workers
and foster parents. They also expressed concern that if
they do obtain coverage that it might constitute a
waiver of any protection available under the state's

sovereign immunity.

The Kentucky Association of Health Care Facilities
testified nursing homes have experienced an increase OoOf

150% for the last two years.

The Community Coordinated Child Care and the Kentﬁcky
Association of Child Care Management testified day care
centers reported premium increases from 53% to 900% with
over 41% of licensed child care programs responding that

their policies had been cancelled or not renewed.

The University of Kentucky reported at that time that

the liability coverage for their employees, including



faculty, had been cancelled and they were unable to get
coverage. The University of Louisville reported a

similar difficulty in obtaining coverage.

The Kentucky Tourism Federation reported some regional
and local festivals have had to pay out 10% to 30% of
their buagets for 1liability coverage. Directors and
officers coverage for the Federation had increased 600%

in one year.

The Kentucky Council of Churches testified that their
directors and officers liability coverage increased by
300% over the last three years and as a result they are

looking at self insurance and pooling. Though there has
not been an increase in claims against churches in
Kentucky, over the past two years there have been over

2000 actions brought against churches nationally.

The Burley Auction Warehouse Association reported that
their "high value coverage" covering tobacco stored in
warehouses was not renewed for any of Kentucky's tobacco

warehouses this past fall.

The Kentucky Society -of Certified Public Accountants
reported that liability coverage for CPA firms increased

900% to 1000% over the past two years.



United Way of Kentucky reported 1liability insurance
increases of 45% to 160% over the past year, causing
more of their 1limited dollars to be directed to
administrative costs rather than agency programs. Some
agencies are having trouble obtaining insurance,

discouraging volunteers from service.

The Kentucky Municipal League reported premium increases
of 100% to 700% for Kentucky's cities. The league has
actively been developing ‘an insurance pool for their
members. Kentucky's courts have said that Kentucky's

cities do not enjoy the same protection under sovereign

imunity as do the state and counties.

The Catholic Conference of Kentucky reported that in
1985 their premiums increased 500% from $12,000 to
$60,000 and in 1986 an additional 300% to $195,000 with

a reduction in coverage and additional exclusions.

Several business groups and individual businesses also
reported significant incfeases: Louisville Plate Glass
Company, a 3 1/2 times increase over last year; Canteen
Service of Owensboro, 49% increase in 1985 and 70%
increase in 1986; | Jaggers Equipment Company of

Louisville, a 968% increase since 1984; Kentucky

Automotive Parts Wholesalers Association, over 200%



increase in the last three years causing 20% or better
of the wholesalers to go bare or without coverage
altogether; thel Kentucky Chapter of the National
Federation of Independent Business, with 7,000 members
in Kentucky, said over half of their members had premium

increases in excess of 25% over last year.

Other groups testifyiﬁg as to problems with increasing
liability insurance premiums and/or availability

problems included the Kentucky Farm Bureau, Kentucky

Coal Association, Associated Industries of Kentucky,
Kentucky Association of County Officials, Kentucky LP
Gas Association, railroad excursions, amusement rides

and shows and fairs.

In December of last year the Task Force held a public
hearing in Floyd County, Kentucky on problems of availability
and affordability of automobile and home owners insurance in
the mountains and so called "red-lining," where some insurers
decline to write property and casualty insurance 1in the area.
Among those . testifying were spokesmen for the insurance
Services Office, Farm Bureau Insurance, the Big Sandy Area
Development District, and several local insurance agencies and
claims adjusting services. The Insurance Services Office, or
IS0, prepares the “Fire Suppression Rating Schedule," which
insurers use to determine property and casualty insurance rates

by area. Local officials testified that the lack of adequate



water systems and fire fighting equipment, as well as, higher
incidences of arson and lower arson conviction rates
contributed to the poor rating of many counties in Eastern
Kentucky. Others testified that insurers "red-line" because it
is not possible to make a profit on the sale of insurance 1in
certain areas.

In January, the Task Force held a two-day meeting in
Owensboro. On the first day it heard again from the Insurance
Services Office on how rates are determined. ISO compiles
advisory rates for each state which many medium and small
insurers use to determine the actual premium charged their
customers. IS0 indicated that Kentucky experience is
maintained by them and currently available in the Department of
Insurance. Mr. Leslie Cheek, Vice President of Crum and Forster
Insurance Company, testified on the factors considered by
insurers in determining rates and premiums. On the second day
the Task Force heard presentations by the Kentucky Association
of Trial Attorneys calling for increased regulation of the
insurance industry in Kentucky and more disclosure of financial
information to better determine the fairness of 1insurance
rates. The Tort Reform Association of Kentucky also presented
their recommendations for changes in the civil justice system,
including 1limits on non-economic damages, reduction of the
statute of limitation with regard to minors and offsets for
collateral sources. During the public hearing portion of the
Owensboro meeting, the Task Force heard testimony from several

groups indicating that they had experienced significant

10



increases in their 1liability insurance ﬁremiums or had their
policies cancelled altogether and were unable to obtain
coverage. Those groups included United Way of the Ohio Valley,
Barren River Health Department, the Kentucky Marina
Association, the Owensboro Regional Airport and several area
tourist facilities and tavern owners.

In February, the Task Force met in Frankfort and heard
from the Kentucky Medical Insurance Corporation on their claims
experience. KMIC is a doctor-owned insurance company insuring
nearly half of Kentucky's doctors for médical malpractice. Mr.
Carl Wedekind, president of KMIC and a member of the Task
Force, testified that from 1981 to 1984, KMIC had an average
premium increase from 10% to 20%. KMIC reported, in a closed
claim study based 100% on Kentucky experience, of all dollars
paid out by KMIC on 268 cases, 62% went to pay atforneys'and
court costs and 38% ended up in the hands of claimants. In
1985, their premium increased 70%; in 1986, 27%; and fcr 1987
would increase 46%. The Task Force also heard testimony from
Mr. Robert Buchanan with Alexander and Alexander, which insures
approximately 60% of the attorneys in Kentucky. He discussed
the potential hazards with the mutual program being proposed
for the attorneys.

In March, the Task Force heard from Mr. Carl Henlein, an
attorney from Louisville. Mr. Henlein spoke on Alternate
Dispute Resolution Systems, or ADR's; i.e., alternatives to the
regular civil justice litigation process for resolving

disputes. Mr. Henlein has been involved in establishing an ADR
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for the Louisville Chamber of Commerce for resolving business
disputes. He testified that the purpose of ADR's was to
compensate people reasonably with minimal administrative
expenses. The Task Force also heafd from Kentucky's Chief
Justice of the Supreme Court, Robert F. Stephens, on the
efforts of Kentucky Judiciary to streamline the judicial
process, including their study of Alternative Dispute
Resolution Systems. The Chief Justice outlined a number of
steps they have already taken to address the problem of the
court's handling of 1litigation in a timely fashion. Mr. Eric
Tachau also testified before the Task Force that the capacity
of the property and casualty insurance companies appeared to be
increasing, which should make liability insurance more
available. Mr. Tachau also supports legislation making
alternatives to commercial insurance more available to
consumers and repeal of the McCarran-Ferguson Act, to allow for
Federal regulation of insurers.

In April, the Task Force held a special meeting in
conjunction with the Zone meeting of the National Association
of Insurance Commissioners held in Lexington. At that meeting,
the Task Force heard testimony on different insurance rate
regulatory systems used by other states. Those testifying
included John Washburn, Director of Insurance for Illinois;
Fred Wright, Commissioner of Insurance for West Virginia; James
Corcoran, Superintendent of Insurance for New York; and Lyndon
Olson, Chairman, Texas State Board of Insurance. Despite their

different approaches to regulation of insurance rates, each of
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these states fell the effects of the 1liability 1insurance
crisis. Also testifying was Fayette County Chief Circuit Judge
L. T. Grant, who discussed the civil justice system from the
perspective of a trial judge.

April 20th and 21st the Task Force met in Shakertown and
heard from Mr. Peter Lardner, President and Chief Executive
Officer of the Bituminous Insurance Companies, who testified
that from his perspective Kentucky was a good state in which to
do business. He also urged the Task Force to 1look at the
"unfairness” and "high cost"” of the civil justice system. Mr.
Carl Wedekind also made his proposal for a no-fault medical
malpractice insurance program and Mr. Tom Russell and Mr. Jack
Ballantine, Kentucky Defense Counsel, Inc., spoke on tort
reform from the perspective of the defense bar. The Task Force
also heard the results of a survey on the insurance rate
experience of Kentucky hospitals conducted by the Kentucky

Hospital Association.
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III. GENERAL FINDINGS

* The Task Force found no evidence of conspiracy among the
insurance companies to raise insurance rates; nor was there a
banding together in restraint of trade. The insurance industry
is remarkably fragmented, with no company holding a major share
of the overall market. P;icing appears to be the result of
competition among insurers both in price and for market
shares. Small and medium sized insurers rely heavily on shared
data from rating bureaus like the Insurance Services Offices,
IS0, for rate making purposes, thus following similar patterns
in pricing. In that insurance pricing is based upon estimated
future happenings and costs, there is considerable reliance on
perception in establishing price. One Insurance'COmmiésioner
called it "newspaper headline underwriting"; a Jury awards
damages for «child molestation by a day care operator in
California and suddenly all day care operators are potential
child molesters, with insurance premiums priced accordingly.

The insurance industry is subject, on a cyclical basis,
to wide swings in the price of its product, suggesting it 1is
not capable of conspiring to set prices, and is driven by
fierce competition. Sudden price increases or price shocks are
causing insurers to ‘lose customers, with many  seeking
alternatives to commercial insurance such as self-insurance or

pooling.
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The Task Force believes Kentucky experienced, along with
all the other states, a liability insurance crisis because we,

too, fell victim to the industry's pricing cycle.

* The Task Force found no evidence nor heard testimony
that caused them to conclude that there is a 1litigation
explosion in Kentucky, although it does appear that in some
areas, such as professional 1liability and product liability,
clams have increased, while in other areas there has been a
decline. Evidence from other states suggest the. frequency and
size of jury awards has increased 1in recent years. As a
result, the insurance industry feels the civil justice system

is becoming unpredictable.

* Experience in other states suggests that changes in the
civil justice system or "tort reform"” do not result, at least
in the short term, Iin reduced 1liability insurance premiums.
The Task Force does not believe the civil justice system is the
driving cause of the liability insurance crisis; however, it
does believe some changes in the civil justice system are
necessary to bring about a greater degree of efficiency,
predictability and cost-effectiveness.

There 1is concern with the tendency of our Courts to
broaden the opportunities for recovery of damages for a greater
array of injuries, economic and non-economic. The evolution
of these policies adversely affects the predictability of the

civil justice system. In addition, we are concerned with the
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cost and efficiency of the civil justice system as a means of
compensating victims of torts.

Despite 1its faults, the Task Force remains deeply
committed to and supportive of the civil justice system, with
its right of jury trial, particularly in those areas where it
continues to operate effectively. The important function of
the civil justice system as a deterrent to harmful social
behavior 1is also recognized. All citizens should have the
right to recover for injuries caused by the negligence of
others; however, life itself poses risks and persons who engage
in certain activities expose themselves to those risks, and
have no inherent right to recover from persons only indirectly

responsible for those risks.

* The Task Force recognizes state governments are at a
disadvantage in attempting to force insurance companies to
“behave™ in a certain manner. Onerous regulation in one state
causes insurers to leave for other markets. Regulation of the
iﬁdustry' must be fair and reasonable if we are to encourage
insurers to do business in Kentucky while safeguarding the
interests of our citizens. The more companies which write
insurance in Kentucky, the more 1likely insurance will be
available and affordable. There are advantages to encouraging
insurance companies to domicile in Kentucky; not only does it
bring jobs and capital, but also, it enhances the 1likelihood
the company will continue to provide services for Kentucky

citizens when out of state companies may choose not to.
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* The Task Force studied the rating systems used in other
states; regardless of the regulatory system in place, no system
was immune from the effects on the insurance crisis. Our open
competition approach may well have been beneficial to the

Kentucky consumer during the "soft market” of a few years ago.

* The Kentucky Department of Insurance did everything
within its power to expeditiously deal with the problems our
citizens were having with affqrdability and availability of
insurance. Enhancing the Department of Insurance with
additional funds, staff, and equipment will give it the
wherewithall necessary to continue to serve the Commonwealth in

the future.

* The recommendations of the Kentucky 1Insurance and
Liability Task Force do not offer quick fix solutions. The
causes of the liability insurance crisis and the complexities
of the 1insurance industry do not 1lend themselves to simple
solutions. The Task Force has chosen to propose a list of
changes which address the problem from various angles; in
combination, we believe these changes can and will have a
lasting positive impact.

The Task Force has attempted to weigh the interest of
our citizens as potential victims of negligence against their
interest as consumers of insurance. Recommendations for

changes in the civil justice system are intended to help make
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the system “"fairer" and deter unnecessary and frivolous legal
action, which has, to some degree, become a part of the
system. While these changes will not result in an immediate
reduction in insurance rates, we believe they send a signal
that ZKentucky wants greater predictability and efficiency in
our civil justice system. <Certain of the recommendations are
designed to make consumers of insurance more knhowledgeable
about what they are buying, whilé others require sellers of
- insurance to be more accountable for the type of product sold,
how it 1is sold, and for what price. Enhancing the state's
requlatory authority over insurers to help deal with the
extremes of insurance pricing cycles, and creating a mechanism
to provide our citizens an alternative source of insurance,
thereby assuring availability, are additional proposals we

believe merit consideration.
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ISSUE STATEMENTS

CHANGES IN THE CIVIL JUSTICE SYSTEM






Issue #1: Joint and Several Liability

(Bill Draft #1, Page 77)

Joint and several liability is at the top of the list of
"tort reform" issues debated in other states. Under joint
liability, if one or more defendants are unable to pay their
share of a damage award, the responsibility for the entire
award falls to the remaining defendant or defendants. The
doctrine can bé abused with plaintiffs’ lawyers naming
defendants in lawsuits based upon their financial resources,
so-called "deep pockets", rather than their liability based on
fault.

The 1law in Kentucky, KRS 454.040, as interpreted by
court decisions, allows the jury to apportion damages among
joint tortfeasors; however, there remains a question to what
extent apportionment applies to third party defendants and
settling parties. The Task Force believes it would be well to
mandate apportionment, thereby assuring consistency in the
future. The language in draft #1 require§ juries be instructed
to determine "a percentage of fault to ;ach claimant,
defendant, third party defendant” and defendants settling out
of court and then determine each party's "equitable share... in

accordance with the respective percentages of fault."
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Issue #2: Section 54 of the Kentucky Constitution

(Bill Draft #2, Page 79)

The awarding of non-economic damages in personal injury
cases (including such things as pain and suffering,
inconvenience, mental anguish, emotional distress, loss of
society and companionship, loss of consortium, injury to
reputation, humiliation, and destruction of the parent-child
relationship), it is argued, has created jury awards that go
beyond “"fair compensation™. Many states have enacted statutory
limits or caps on non-economic damages.

The Task Force was urged to recommend amending Section
54 to perﬁit the General Assembly to "limit the amount to be
recovered for non-economic loss, punitive damages and all other
non-pecuniary damage arising from injuries resulting in death
or from injuries to person or property". Similar legislation
was considered this summer by the Legislative Research
Commission's Constitutional Revision Committee. The Commission
ranked it fifth among the sections that should be amended.
Section 54 now provides "the General Assembly shall have no
power to 1limit the amount to be ;ecovered for injuries
resulting in death or for injuries to person or property”.
Kentucky is one of only five states which have a provision in

their Constitution similar to Section 54.
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The Task Force chose instead to recommend repeal of
Seétion 54. In reaching this conclusion, different factors
influenced different members of the Task Force. Those factors
are: (1) Section 54 prohikits jury awards being limited ; (2)
it impedes innovative approaches to social problem solving; and
(3) it 1limits the power of the General Assembly to
counter-balance judicial dz=cisions with statements of public

policy through legislative enactments.
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Issue #3: Punitive Damages
(Bill Draft #3, Page 80)

When wrongful. conduct is more than mere negligence--a
deliberate or malicious act--an individual may be liable for
punitive damages. Punitive damages are a means of punishing
conduct in a civil action with a monetary award designed to
deter such conduct in the future. In most instances, punitive
damages, when awarded, significantly increase the amount of the
award over and above compensatory damages. Although the Task
Force found no evidence of a dramatic increase in the number or
amount of punitive damage awards in Kentucky, it is argued that
punitive damages are an unfair windfall to a plaintiff,
attorneys seek punitive damages to increase their fees and to
coerce a larger settlement from the defendant, and demands for
punitive damages are used to get additional evidence before a
jury in an attempt to prejudice them toward the defendant.

The Task Force considered and rejected: abolishing
punitive damages; prohibiting insurability of punitive damages
and requiring punitive damage coverage be added to rather than
included in insurance policies (and priced separately); and
mandating that punitive damages be awarded to the benefit of
the Commonwealth rather than the individual.

The Task Force recommends more definite standards of

conduct under which punitive damages may be awarded. In suits
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for punitive damages, the standard of evidence shall be "clear
and convincing" rather than a "preponderance of evidence"; and

the conduct must be "oppressive, fraudulent or malicious".



Issue #4: Frivolous Lawsuits / Certificate of Merit

(Recommended Rule Change #4, Page 83)

There was considerable discussion concerning frivolous
suits and what might be recommended to discourage
nonmeritorious claims. Proliferation of frivolous claims
exacerbates the problems of affordability and availability of
liability insurance, as well as destroying the integrity of our
civil justice system.

The Supreme Court of Kentucky has adopted Civil Rule 11,
which requires an attorney to sign pleadings and motions
certifying “to the best of his knowledge...and belief...the
motion or pleading is grounded in fact and warranted by
existing law...and that if it is interposed for any improper
purpose, such as to harass or cause unnecessary delay or
needless 1increase in the cost of 1litigation" the court may
impose "appropriate sanction," which may include "reasonable

expenses incurred..." and "a reasonable attorney's fee". Rule
11 allows defendants named in a frivolous suit to recoup their
defense costs.

The Task Force supports the use of sanctions as provided
for in Rule 11 and strongly urges the judiciary to invoke the
rule in appropriate cases; however, Rule 11 should not be used

to stifle "good faith argument for the extension, modification

or reversal of existing law."



It was also brought to the attention of the Task Force
that allegations of Rule 11 violations are becoming
increasingly common in an attempt to intimidate opposing
counsel. The Task Force believes use of Rule 11 in this manner
1s counterproductive to its purpose.

As an enhancement to the purpose of Rule 11, the Task
Force urges the Supreme Court to adopt a provision providing
for a "certificate of merit". Within 90 days of filing a
lawsuit, the plaintiffs' attorney would file with the court a
certificate saying he believes the case to have merit and that
he has an expert witness who will testify in support of the
allegations, if needed. The attorney for the defense must also
file a similar certificate. Failure to file the certificates
by either party could be grounds for the court to dismiss the
complaint or counterclaim. The Task Force believes the
certificate of merit can be a valuable tool in helping to weed
out frivolous suits, because it should require attorneys to

consult with other professionals to determine whether the cause

of action has merit.
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Issue #5: Offer of Judgment

(Recommended Rule Change #5, Page 85)

All reasonable efforts should be made to encourage fair,
equitable and prompt settlement of «claims involved 1in
litigation. To this end, the Task Force recommends to the
Supreme Court of Kentucky that Civil Rule 68 be amended so as
to give greater incentives for its proper use.

By directing that all costs, including attorney fees,
are to be awarded against the party who fails to accept a
reasonable offer of settlement, we hope that plaintiffs and
defendants alike will avail themselves of the opportunity to
evaluate the case and move expeditiously toward resolution
before the parties incur substantial expenses often associated

with litigation.
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Issue #6: Collateral Source Rule

(Bill Draft #6, Page 87)

Under the collateral source rule, juries cannot be
informed of any other sources of compensation for the injuries
or damages the plaintiff may have suffered, such as government
disability payments, health and disability insurance benefits.

There is concern that if juries are not told about these
other sources of compensation, plaintiffs "double up", thus
adding to the cost of insurance. Others felt plaintiffs should
be entitled to the benefit of these sources without deduction.
The Task Force has recommended, with the exception of 1life
insurance, that juries be informed of each collateral source,
its right of subrogation, and the cost of the premiums for that
collateral source. Additionally, a plaintiff 1is required to
notify all entities known to have subrogation rights that an
action has been filed. If the party with subrogation rights

fails to intervene, it loses its subrogation rights.
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Issue #7: Discoverability of Insurance

It is common practice for plaintiffs to demand payment
for the full amount of a defendant's insurance policy. The
existence, content, and amount of coverage of an 1insurance
policy which may be liable for a judgment is discoverable but
not admissible under Civil Rule 26.02. The plaintiff can find
out how much insurance a defendant has but that information
cannot be shared with the jury. Because of the influence an
insurance policy's monetary limits have on the dollar amount of
relief sought for damages, the Task Force considered
legislation which would have prohibited the discoverability of
insurance. However, the Task Force rejected the idea in the
belief that sharing of the 1information with both parties

encouraged settlement.
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Issue #8: Remittitur and Additur

(Recommended Rule Change #8, Page 88)

An alternative to statutory 1limits on the amount of
awards is the use by the courts of the power to raise or lower
damage awards that by reasonable standards would appear to be
excessive or inadequate. |

Presently in Kentucky, under Civil Rule 59.01, the Court
may grant a new trial if it finds that the damages awarded were
either "excessive or inadequate..., appearing to have been
given under the influence of passion or prejudice or 1in
disregard of the evidence or the instructions of the Court."

The Task Force believes that the trial court should have
the authority, upon motion by either party, to review an award
and to lower or raise it if it believes that the amounts are
excessive or inadequate. If the affected party disagrees with
the order of remittitur or additur, then the matter can be
tried again. The Task Force recommends to the Supreme Court,
for its consideration, the rule change language as contained in

Rule Change #8 with regard to remittitur and additur.
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Issue #9: = Structured Settlements

(Bill Draft #9, Page 90)

In personal injury cases involving permanent disability,
a plaintiff may receive an award to compensate for future
medical expenses, pain and suffering and lost income. In many
instances these awards are paid in a lump sum. The argument 1s
. made that some plaintiffs cannot adequately manage large sums
and find themselves in a few years with nothing, needing to
turn to public assistance.

Structured settlements may in some cases ease the
financial burden of the defendant. The cost of purchasing a
stfuctured settlement, which provides compensation to the
plaintiff in the future, may be cheaper for the defendant.

Structured settlements are permitted in Kentucky but not
mandated. An attorney can suggest to his client that the award
be invested to provide regular future payments.

The Task Force recommends that structured settlements be
ordered by the Court, subject to good cause being shown by any
party, when the amount of the award for loss of future wages,
pain and suffering, and medical expense exceeds ten times the

state's average annual wage.
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Issue #10: Limits on Attorney's fees

One of the "tort reform" recommendations is the adoption
of a fee schedule to 1limit attorney contingency fees, Dby
reducing the percentage in proportion to fhe dollar amount of
the total award. Some contend that contingency fees are fhe
only basis wupon which injured parties, without financial
resources, can acquire the service of an attorney to present
their case.

The Task Force feels attorney's fees are best regulated
by the Court, if at all; and the amount of an attorney's fee
should be protected by the right of an individual to contract
with an attorney. 'The Task Force, therefore, makes no

recommendation with regard to attorney's fees.
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Issue #11: Alternate Dispute Resolution

The Task Force heard testimony that the civil justice
system is subject to abuse by participants on both sides and
because of high transactional costs is an inefficient means of
compensating injured parties. The Task Force sought testimony
on alternatives to the civil justice system for the resolution
of disputes. ADR's, or Alternate Dispute Resolutions as they
are called, involve any means for resolving disputes other than
the full-blown Jjudicial process, inclﬁding court annexed
arbitration, mediation, summary jury trials and mini-trials.
The Task Force found several ADR's to be available in
Kentucky. Commercial Dispute Resolution, Inc., a non-profit
corporation sponsored by the Louisville Chamber of Commerce and
several area law firms, offers business an alternative to the
civil 1litigation process for resolving commercial disputes.
The process involves use of the mini-trial. The 1dea 1s to
have the parties involved look at the dispute with a neutral
advisor prior to involving the court. If the parties cannot
agree, they can walk away and still have the matter litigated.
They can also agree to bind themselves to arbitration under KRS
417.120. The Louisville Chamber is the first chamber in the
country to offer an ADR service. The Task Force believes the
Louisville Chamber of Commerce should be recognized and

complimented for providing this service. The Task Force
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encourages 1its usé by the Louisville business community as an
alternative to the potentially lengthy.and costly settlement of
difference through the courts.

In 1984, Kentucky adopted the Uniform Arbitration Act to
provide a voluntary means of settling disputes outside .the
regular system. The Act, however, is not applicable to
disputes between employers and employees or insurance contracts
nor does it appear suitable for personal injury cases. Several
other states have utilized mandatory arbitration to help clear
a backlog of cases. Our Chief Justice and several legislators
have examined the mandatory arbitration systems used in other
states, and concluded that while some sort of ADR might help to
improve the efficiency of the litigation process, the case load
in Kentucky at lower court levels did not warrant mandatory
arbitration. | ‘

Several vyears ago, the Supreme Court wundertook an
Economical Litigation Project which seeks to streamline the
system through limitations of the pretrial discovery process.
The Court is also in the process of adopting time standards for
the hearing of cases. Settlement conferences and special
appeals panels have also been used to help reduce the case load
before the Court of Appeals. The Task Force supports these and
other efforts by the Court to make the civil justice system
work more efficiently in Kentucky. It also encourages
Kentuckians to seek alternative means to settle their legal

disputes, not only for the potential saving of time and money
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to them, but also for the relief it would provide to Kentucky's
courts so that those disputes which can only be resolved in

court are given a fair and thorough hearing.
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Issue #12: A Patients' Compensation Plan

(Bill Draft #12, Page 91)

Physicians were joined by many other groups in feeling
the impact of this liability ihsqrance crisis. At the peak of
the last insurance pricing cycle, around 1975, physicians were
fighting another medical malpractice insurance crisis.

Rising cost of medical malpractice insurance continues
to be a problem, as is evidenced by the dramatic premium
increases doctors experienced with the recent insurance pricing
cycle. Some have alleged the heart of the problem is the cost
of the civil justice system as a means of compensating victims
of malpractice.

Mr. Carl Wedekind, a member of this Task Force, 1is
President of the Kentucky Medical Insurance Corporation, a
doctor-owned insurance company providing medical malpractice
insurance for approximately half the doctors in Kentucky. He
testified before the Task Force that out of every dollar paid:
out by KMIC in 1986, 62¢ went for court costs and attorney's
fees and 38¢ ended up in the hands of the claimant. He and
others have expressed the opinion the tort system has become so
lengthy, expensive and uncertain that it is in the interest of
both patients and health care professionals to 1investigate
alternative systems for determining medical malpractice
disputes.

Mr. Wedekind has proposed the creation of a Patients'

Compensation Plan which would compensate those who are injured
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in the health care system. Utilizing a system similar to
worker's compensation, the Patients' Compensation Plan would
pay 1injured parties, regardless of fault, for lost wages and
medical expenses as determined by an impartial board assisted
by medical specialists. It would not pay for injuries that are
the result of risks that are inherent to a parficular medical
procedure and would require proof of negligence only where
injury results in death. Such a plan could reduce the cost of
medical malpractice insurance, increase the availability of
insurance, and provide fairer compensation to injured parties.
Some questioned the appropriateness of a radical change
from our present system; others were concerned the benefits
were inadequate to compensate a seriously injured individual.
However, it was the majority view that the medical malpractice
situation is out of hand, with the costs having‘a deleferious
effect on health care delivery. The Task Force endorsed the
no-fault Patients' Compensation Plan as a possible solution to

an extremely serious problem.
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Issue #13: Statute of Limitation for Minors

Under current law in Kentucky, individuals have one year
from the date of occurrence to initiate a suit for personal
injury. Minors have one year from the date they reach the age
of majority (18 years) in which to file a suit. Minors are
treated differently under the theory that, until the age of
majority, they are not capable of making a knowledgeable
decision concerning whether someone may be responsible for
their injury.

This expanded statute of limitation for personal injury
involving minors is c¢f particular concern to certain of our
doctors. While in most cases the period of exposure to suit
for malpractice is one year from the date of injury and no more
than five years if the injury is not discovered immediately,
with medical treatment of a minor, the period of exposure to a
lawsult 1s over 18 vyears. This lengthened pericd cf expcsure
to 1lawsuits 1is reflected_ijl the cost of medical malpractice
insurance for doctors, with obstetricians paying the second
highest rate of medical malpractice premiums, second only to
neurosurgeons.

In addition, 28% of the obstetricians in Kentucky have
stopped their obstetrics practice in the past eight vyears, and
one half of these in the past year and a half. The average

cost of 1liability insurance exceeded $260 per child delivery;
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and in many commhnities doctors in general practice are ceasing
the practice of obstetrics altogether.

Although the Task Force was very concerned with the
effect rising medical malpractice insurance costs have on the
availability of obstetric care in some areas of XKentucky, a
recommended reduction in the statute of limitation for personal
injury involving a minor was rejected in the belief it would
unfairly penalize children in those rare cases where they are
injured and their parent or guardian does not pursue the cause

of action on their behalf.
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Issue #14: Statutes of Limitation -- Property Damage

(Bill Draft #14, Page 143)

Under current law, a party who has suffered damages to
his property has five years from the date of the occurrence to
file a suit to recover compensation for the damages. The Task
Force felt that five years was longer than necessary to allow
for the filing of a suit. The argument for reducing the
statutes of 1limitation is to encourage bringing of actions
within a reasonable period of time of the occurrence while the
particulars of the incident are still fresh in the minds of the
parties involved and evidence of the incident is still intact.
The Task Force considered making both the statutes of
limitation for property damage and personal injury two years;
however, 1increasing the statute on personal injuries would
double the exposure period for suits to be brought, wreak havoc
with an actuarial system based on a one-year statute, and
result in an increase in medical practice and other 1liability
insurance premiums. The Task Force's recommendation urges the
statute of limitation for property damage be reduced from five

vears to two years.
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Issue #15: standards of Conduct for officers and
Directors of For-Profit Corporations

(Bill Draft #15, Page 146)

The impact of the l1iability insurance crisis has been
felt in many diverse sectors of the commonwealth.

The Task  Force heard testimony  that Kentucky's
corporations were becoming increasingly concerned about the
personal 1iability of their officers and directors for actions
they may take in their official capacity. Premiums for
directors and officers 1iability insurance nave increased and
coverage has been reduced. Some smaller corporations faced the
dilemma of whether they could afford directors and officers
insurance. In what 1is perceived to be an atmosphere created by
recent case law of increased uncertainty over the personal
liability of directors and officers, companies without
directors and of ficers coverage are finding it difficult to
recruit and retain qualified directors. It is tough enough to
find good people to serve on poards without asking them to put
their personal assets at risk in order to serve.

while reviewing the issue, the Task Force discovered
that a committee of the Kentucky Bar Association had undertaken
a study of Kentucky's corporate statutes. Examination of the
statutory basis for 1liability of corporate officers and

directors was a part of their review. The report of the



Committee, which has been endorsedﬁby the Kentucky Bar's Board
of Governors, sets out the duties of officers and directors and
provides monetary damages may be awarded upon "clear and
convincing” evidence that the conduct was "willful, wanton or
reckless disregard"” for the interest of the corporation or its
shareholders. Additionally, the KBA report urges the adoption
of a "Delaware provision," which allows corporations, through
shareholder action, to amend the articles of incorpqration to
assume greater responsibility for the 1liability of their
directors.

The Task Force believes the adoption of these standards
of conduct for officers and directors will help encourage
service on corporate boards and, with the "Delaware prOvision“;

enhance the image of Kentucky as a good place in which to do

business.
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Issue #lﬁf Standards of Conduct for Officers,
Directors, and Volunteers .of Non-profit

Corporations and Charitable Organizations

(Bill Draft #16a, Page 153)

(Bill Draft #16b, Page 160)

Like business corporations, non-profit and charitable
organizations also feel the impact of the liability insurance
crisis. The Task Force heard testimony from United Way of
Kentucky, the Kentucky Council of Churches, the Catholic
Conference of Kentucky and others, that they and their
affiliated organizations had experiehced dramatic increases in
the cost of their liability insurance, both general liability
and for directors and officers. Because these organizations
depend upon contributions and donations for their operating
expenses, any increase in administrative costs, such as
liability insurance, reduced the funds available for programs.
Non-profit corporations which could not afford .insurance
-coverage for their directors and officers found it increasingly
difficult to recruit and retain qualified individuals to serve
on the boards.

The increasing uncertainty about personal liability of
individuals doing volunteer work for community service agencies
has caused some organizations to experience great difficulty in

recruiting volunteers to help in their programs. The Task
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Force was urged to . find legislative solutions to provide
relief, including grants of immunity for officers, directors
and volunteers of charitable groups. The Task Force believes
Section 54 of the Kentucky anstitution prohibits the General
Assembly from granting immunity to any 'organization or
individual

First, the Task Force recommends the adoption of
language almost identical to the provisions adopted by the
Kentucky Bar Association regarding Ehe conduct of officers and
directors of for-profit corporations amended to apply to
non-profit corporations organized under KRS 273.405 to
273.453. Adoption of these provisions would define standards
of conduct for which officers and directors could not be held
personally liable.

Second, the Task Force recommends the adoption of
language which provides that volunteers for non-profit
organizations as defined under 501(c) of the Internal Revenue
Code should not be held personally liable unless the conduct
falls substantially below standards generally practiced by
persons performing similar duties. The organization itself,
however, could be held liable for damages or injury resulting
from negligent acts. With this approach the Task Force
believes it is not recommending 1limitations on 1liability or
awards but is undertaking to define liability and establishing
which parties should be responsible for negligent acts

attributable to the organization.
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Issue #17: Sovereign Immunity / Insurance for

Governmental Entities and Employees

In 1986 the Secretary of Human Resources created a
Liability Insurance Advisory Committee to examine the problems
of availability and affordability of 1liability insurance for
employees of the Cabinet for Human Resources. While it 1is
assumed that employees of the Commonwealth are protected by the
state's sovereign immunity when they act within the course and
scope of their duties and under the direction of state law or
policy, there is some concern that the purchase of liability
insurance by the employee or the Commonwealth on behalf of the
employee may constitute a waiver of the protection of sovereign
immunity. Such concern may not be without some foundation.

The Task Force concurs with the provisions of KRS 44.073
(14) and believes that the purchase of liability insurance by
the Commonwealth, for its employees or by an employee, whether
to cover his activities as an employee or related activities
outside his state employment, should not constitute a waiver of
the protection available under the doctrine of sovereign
immunity, as long as they are within the scope of their duties

and under the direction of state law or policy.

44



Issue #18: Municipal Tort Claims Act
Section 231 of the Kentucky Constitution

(Bill Draft #18, Page 162)

The Task Force believes the Kentucky General Assembly
should enact a "Municipal Tort Claims Act" which, at a minimum,

would contain the following elements:

A. The Act should apply to all state court
actions in tort brought against any city.

B. The Act should limit the damages
recoverable against a city to the amount of

damages determined to have been caused by

the city.
C. The Act should broadly define "legislative,
quasi-legislative, judicial and

quasi-judicial functions" and exempt cities
from liability in performance or failure to
perform these types of functions.

D. b The Act should authorize periodic payments
of large judgments which are not covered by

liability or property insurance.
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E. The Act should provide for the defense and
indemnification of city officials and
employees acting in good faith within the
scope of their employment.

F. The Act should allow cities to utilize
taxes free of existing statutory
limitations when necessary to pay large

tort judgments.

The Task Force believes that Section 231 of the Kentucky
Constitution should be amended to read as follows: "The
General Assembly may, by law, direct in what manner, to what
extent and in what courts or other tribunals, suits may be
brought against the Commonwealth, its counties, cities and
other governmental units.* This would grant to cities the same

sovereign immunity now enjoyed by counties and state government.
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ISSUE STATEMENTS

INSURANCE REGULATION






Issue #19: Creation of a Mechanism to Assure
Availability

(Bill Draft #19, Page 169)

At the height of the recent liability insurance crisis,
insurance was unavailable for some at any price. While some
competition appears to have returned to the market, making
insurance generally available for most lines, at a price, the
Task Force believes the dynamics of the insurance market may
again cause us to find ourselves in a situation where insurance
for some risks would be extremely difficult, if not impossible,
to obtain. In anticipation of such a market situation, the
Task Force recommends amending the Kentucky FAIR plan (fair
access to insurance requirements) to expand its authority for
casualty and 1liability insurance. The Kentucky FAIR plan
currently operates as source of last resort for homeowners and
other property insurance. All insurers licensed to write
property and casualty insurance in Kentucky participate in the
current plan and pay assessments to the plan based upon a
percentage of premiums voluntarily written in Kentucky. The
amendments proposed by the Task Force would allow the
Commissioner of Insurance, if reasonable competition did not
exist in the market for certain lines of insurance, to amend
the plan to provide insurance for those lines. An assessment of

the participants of up to 1/4 of 1% of premiums written would
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fund the program. The' expanded FAIR plan could immediately go
into operation should market conditions occur again that would

warrant it.
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Issue #20: Self Insurance / Local Government Insurance
/ Fictitious Group Statute
(Bill Draft #20a, Page 176)

(Bill Draft #20b, Page 178)

During the insurance crisis individuals with certain
types of risks experienced particular difficulty in obtaining
regular commercial insurance, especially at what they
considered to be reasonable rates. Kentucky's cities are a
prime example of a type of risk that experienced extreme
difficulty. Environmental hazards continue to experience
difficulty in obtaining coverage. In the effort to find

insurance at reasonable rates, some groups sought to

self-insure as a group. In 1981, Congress adopted the "Risk
Retention Act,"” allowing greater flexibility for groups to be
formed for the purpose of self-insurance. In 1986 the General

Assembly adopted Senate Bill 294, exempting "members of a bona
fide association who join together to self insure against
professional liability or public liability risks for bodily
injury or property damage" from many of the regulatory
requirements applicable to regular commercial insurers.

Much of the emphasis of government regulation of
insurers is to determine financial integrity. While the Task

Force believes that many traditional barriers should be
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lowered, allowing more opportunities for groups to self-insure,
as an alternative in tight market situations, it also believes
that self insurance groups would be well served to observe many
of the regulatory rquirements commercial insurers must meet.
The Task Force recommends clarifying the authority by which
local governments can procure insurance, including the use of
revenue bonds. The Task Force further recommends repeal of the
"Fictitious Group Statute®, KRS 304.12-210. The fictitious
group statute, in effect, prohibits groups that are not under
common ownership or management from purchasing property, marine
or casualty insurance. In urging its repeal, the Task Force
believes, particularly in today's volatile commercial market,
that individuals should be able to band together for the

purpose of purchasing insurance, as well as self-insuring.
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Issue #21: Extended Notification for Cancellation and
Non-renewal of Insurance

(Bill Draft #21, Page 180)

Current Kentucky law requires at least twenty (20) days
notice by the insurer of intent to cancel or not renew an
automobile insurance policy and at least thirty (30) days
notice of cancellation or non-renewal on homeowners or other
types of ©property or casualty insurance. The Task Force
believes these notification requirements are too short a period
of time, particularly in tight insurance market situations
where finding alternate sources of insurance may prove
difficult. The Task Force recommends the current statutes be
amended to require at least seventy (75) days notice of intent

to cancel or not renew for property and casualty insurance.
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Issue #22: Increased Reporting of Medical Malpractice
and Confidentiality of Peer Review Records

(Bill Draft #22, Page 192)

The Task Force heard testimony urging the adoption of
legislation requiring increased reporting to appropriate state
requlatory officials of incidents of medical malpractice. Such
information would be of help to the agency charged with the
responsibility of licensing and disciplining physicians, the
state Board of Medical Licensure, and of benefit to the General
Assembly and other agencies to determine whether there are
patterns of high awards or increased suits with regard to
medical malpractice claims. The current law, KRS 304.40-310,
requires reporting of medical malpractice claims, settled or
adjudicated, to the Commissioner of Insurance, who in turn is
required to forward the information to "the appropriate
licensure board or regulatory agency for review of the fitness
of the health care provider to practice his profession". The
information is being reported to the Department of Insurance,
forwarded to the licensing boards, and is available in a form
that does not identify individual practitioners to the public.
Public Law 99-660, the Health Care Quality Improvement Act of
1986, requires insurers, health care facilities, professional
societies and state medical licensure boards to report to the
U.S. Secretary of Health and Human Services incidences of

medical malpractice and malpractice payment. This federal
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legislation is designed to help identify health care
practitioners found guilty of medical malpractice in one state
who flee to another state to avoid identity with their past
actions. Between the state and federal malpractice reporting
requirements, as well as the peer review programs, the Task
Force believes that current law requires sufficient reporting
of medical malpractice information.

Legislation enacted by the General Assembly authorized
the Board of Medical Licensure, for the purpose of disciplinary
actions, to require hospitals to produce records of physician
peer review. Prior to the adoption of this Act, peer review
records were held to be confidential and protected from
discovery or introduction in any civil act or administrative
proceeding. The sharing of this information with the Medical
Licensure Board raises the question of its confidentiality and
the liability of individuals making statements about the health
care practitioner in the peer review process. The Kentucky
Medical Association and Kentucky Hospital Association jointly
propose amendments to KRS 311.377 to clarify these questions of
confidentiality and 1liability of individuals participating in
the peer review process. The Task Force endorses these

amendments.
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Issue #23: Triggered Filing Approach

(Bill Draft #23a, Page 198)

Flex Rating

(Bill Draft #23b, Page 200)

In the context of its regqulation of insurance rates,
Kentucky 1is an open competition state; i.e., insurers may
charge whatever rate they wish or whatever rate the market will
bear. The law requires the rates charged to be filed with the
Department of Insurance. Kentucky became an "open competition®
state in 1982. Before its enactment, Kentucky was a prior
approval state; ie., rates were filed with the Department of
Insurance and approved by the Commissioner before they could be
charged. Under "prior approval"” rate regulation, the
Commissioner reviewed rates to determine whether they were
"excessive" or "inadequate". Rates were "inadequate" 1if they
failed to generate sufficient premium to permit the insurers
to set aside adequate reserves to cover potential claims.
Rates were excessive if they generated more than a "reasonable"™
profit for the insurer. It should be noted that, historically,
state requlation of insurance rates has emphasized the question
of making sure that insurance companies were financially
solvent to pay claims. Government regulation to assure a

“fair" or "reasonable" rate is a relatively recent emphasis.
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There are four basic approaches by which states regulate
or review insurance rates: (1) Prior approval; (2) Open
competition; (3)rate bureaus or state set rates, with insurers
being required to justify to the state regulatory agency any
deviation from state set rates; and (4) "flex rating", a mix of
"open competition" and "prior approval", where the state sets a
ceiling and floor within which open competition without prior
approval may occur. Insurance rates which exceed a certain
percentage or drop below that same percentage of the previous
year's rate must be justified under a prior approval system to
the Commissioner of Insurance. Rates which stay within the
corridor may be charged without prior approval by the
Commissioner.

The proponents of an "open competition” system argue
that the forces of the marketplace will ultimately result in a
cheaper product for the .consumer. Less government regulation
or intervention in the marketplace makes it easier for
companies to enter the market and compete for customers. The
argument against "open competition” 1is that it allows wild
swings in insurance pricing to occur and places no restraint on
the insurance industry to protect insurance consumers.

There is general agreement on all sides of the liability
insurance debate that insurers kept insurance premium prices
unrealistically 1low because profits were coming in from
interest income on reserves. When interest rates dropped,
insurers suddenly sought to recover 1losses from premiums,

causing rapid increases in price.
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cheaper product for the .consumer. Less government regulation
or 1intervention in the marketplace makes it easier for
companies to enter the market and compete for customers. The
argument against "open competition" 1is that it allows wild
swings in insurance pricing to occur and places no restraint on
the insurance industry to protect insurance consumers.

There is general agreement on all sides of the liability
insurance debate that insurers kept insurance premium prices
unrealistically 1low because profits were coming in from
interest income on reserves. When interest rates dropped,
insurers suddenly sought to recover 1losses from premiums,

causing rapid increases in price.
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Gil McCarty, Commissioner of Insurance, has proposed a
"Triggered Filing" system of property and casualty insurance
rate regulation. Under "“triggered filing" the information on
rates and the finances of each company by line of insurance
would be examined to determine whether rates are "excessive" or
“inadequate", If the Department sees activity beyond the
limits set for those lines of insurance, the company would be
required to justify its rates to the Department.

The firm of Tillinghast, Nelson and Warren, Inc.
assisted in preparing this proposal; it stated that “the
triggered filing approach 1is not designed to address
specifically questions of availability and affordability of
insurance. However, to the extent the triggered filing
approach is successful in ‘'dampening®' the property and casualty
insurance industry's pricing cycle, insurance costs to the
public should be more stable and periodic availability and
affordability problems should ease."

The Task Force believes the program may be an important
step in helping to quantify the longstanding regulatory
criteria of whether insurance rates are excessive or
inadequate.

There was equal support on the Task Force for
establishing a flex rating system in 1lieu of the Triggered
Filing Approach. Under such a system, rates could not increase
or decrease by more than 25% without filing the rates and

getting prior approval from the commissioner. This system
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utilizes only current information on file with the commissioner
and does not depend upon prior years' experience, as is
required by the triggered filing approach.

The Task Force believes that both the flex rating
systems and the triggered filing approach are worthy of

consideration and either would limit questionable rate changes.
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Issue #24: Kentucky Claims Experience

(Bill Draft #24, Page 204)

There has been considerable discussion whether
Kentuckians pay for the "sins" of other states when we
purchase insurance. In that insurance 1is the spreading of
risk, do Kentuckians pay for the higher jury awards and greater
number of lawsuits occurring in states 1like New York,
California and Florida, even though we don't sue each other as
much as they do? The Task Force found this to be a
double-edged sword. We want to price our insurance on Kentucky
experience--when the price benefits Kentuckians--but want the
benefit of risk spreading when it doesn't. As an extreme
example, assume  that there are only five haulers of
nitroglycerin insured in Kentucky. If one hauler's conduct
resulted in $5 million damages, and rates were based solely on
Kentucky's experience, the remaining four haulers would have to
pay premiums that reflect the $5 million damage award. The
Task Force rejected proposals which would have required the use
of the Kentucky experience for insurance rate making purposes.
Instead, we recommend insurers be required to annually provide
to the Commissioner of Insurance information which would
identify to what extent Kentucky's experience is being used in
determining the rates charged in Kentucky. With this
information, the Commissioner and the General Assembly can
determine to what extent we are truly paying for the "sins" of

others and can take appropriate action, if necessary.
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Issue #25: Consent to Rate and Coverage

Since 1980, Kentucky has been an "open competition”
state. A company charges whatever rate it chooses but is
required to file with the Department of Insurance the rates
charged. It is possible, however, to purchase insurance at a
different rate and coverage from that filed with the
Department. Under 806 KAR 13:020, an insurer and an applicant
for insurance may agree to a rate in excess of that filed with
the Department. A "consent to rate" form is required, which
provides information including limited coverage, premium
charged, and a disclosure that the rate exceeds the filed
rate. The Task Force was concerned that insurance consumers
are not always aware they are purchasing insurance at a higher
rate or with -more restrictive coverage than other consumers.
This is a particular problem in tight market situations, when
some consumers feel compelled to accept anything offered. In
order that consumers of insurance might be more fully informed,
the Task Force urges the Commissioner of Insurance to amend 806
KAR 13:020 to require the agent to sign the "consent to rate”
form with the insured and sign an affidavit that he has
thoroughly explained the restrictions of the policy to the

purchaser.
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Issue #26 Closed Claim Information

(Bill Draft #26, Page 205)

The debate concerning the causes of the 1liability
insurance crisis is two-pronged: (1) there are those who say
there is rampant abuse of the civil justice system, we sue each
other too much, jury awards have become excessive and the
system 1itself extracts an inordinate cost as a means of
compansating injured parties; (2) others say insurance
companies are to blame, they have made poor management
decisions, and are now trying to recoup losses with exorbitant
increases in premiums while blaming the civil justice system
for their problems. With the exception of a closed claim
survey conducted by the Kentucky Medical Insurance Corporation,
based upon the claims experience of roughly half the doctors
in Kentucky, the Task Force heard little evidence to
substantiate many of these claims.

The Task Force believes state government should be
gathering information on insurance claims and civil litigation
so we can determine now and for the future the extent and
nature of any problem. The Administrative Office of the Courts
gathers information concerning case 1loads of the various
courts; however, that information lacks the specificity needed
to determine if we are experiencing a "litigation explosion" or

if the insurance companies are incurring increased payouts.
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The Task Force recommends that the insurance industry provide
information similar to that required in Texas. The
Commissioner of Insurance would annually compile the
information and submit a report to the Governor and General
Assembly. These additional reporting requirements should not
place an unreasonable burden on insurance companies. Insurers
already compile most of the information and report it to the
Department of Insurance in their annual statements.
Additionally, our study would gather information in the normal

course of business rather than requiring a past review of cases.
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Issue #27: Insurance Policy Simplification

(Bill Draft #27, Page 208)

Kentucky currently has no statutory standard for the way
policies are to be written. Many people do not fully
understand the coverage provided by their insurance policy and
rely on their insurance agent for information about the extent
of coverage or exclusions in a particular policy. There should
be uniform standards required for insurance policies to help
the consumer. The Task Force recommends bill draft #27, which
authorizes the Commissioner of Insurance, by regulation, to set
standards regarding the readability and intelligibility of

insurance policies.
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Issue #28: Surplus Lines Policies

(Bill Draft #28, Page 213)

Some risks occurring in Kentucky are insurable only
through surplus lines. Surplus lines are insurers not licensed
in Kentucky, therefore not subject to the regulatory authority
of the Department of Insurance, but are licensed in at least
one state. Surplus 1lines policies are sold through surplus
lines brokers who are licensed 1in Kentucky. Whether a
particular risk is insurable through surplus lines or
conventional insurers often depends upon the market. Daycare
centers in Kentucky during the recent crisis found themselves
having to insure through surplus lines when their regular
insurers declined to renew their policies. Because surplus
lines are not 1licensed in Kentucky, they are not required to
participate in the Kentucky Insurance Guaranty Association,
which operates to protect insureds in Kentucky who may have
claims against a company that becomes insolvent. Buyers of
insurance in Kentucky should be made aware that insurance
purchased through surplus lines does not carry with it the
protection and benefits of the Insurance Guaranty Association;
therefore, we recommend that surplus lines policies be required
to so advise the purchaser, in bold print, on the face of the

policy.
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Issue #29 Insurance Settlement

(Bill Draft 29, Page 214)

When an individual purchases a policy of insurance, he
is entitled to the benefits of that contractual obligation.
Under current Kentucky 1law, an insurance company 1is not
penalized for a failure to pay to its insured promptly the
amount due him pursuant to the terms of his policy. Recently,
the Supreme Court of Kentucky has removed "bad faith" as a
claim which can properly be made against an 1insurance company
by its insured; consequently, the Task Force felt it was
appropriate to assist named insureds by requiring an insurer to
settle claims against it within a reasonable time and in a
reasonable manner. Failure to act accordingly can result in

the company paying interest as well as attorney fees.
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Issue #30: Unfair Claims Settlement Practices Act

(Bill Draft 30, Page 215)

In 1984, the General Assembly adopted an Unfair Claims
Settlement Practices Act based upon model 1legislation. KRS
304.12-230 lists fourteen separate acts, any of which
constitute an unfair claims settlement practice. If violations
occur with "such frequency as to indicate a general business
practice" the Commissioner of Insurance may, after a hearing,
refuse to continue or may suspend or revoke an insure;'s
certificate of authority or may in lieu thereof fine a company
up to $10,000, an agent, broker or solicitor up to $1,000 or an
adjuster, administrator or consultant up to $2,000. The Task
Force feels consumers of insurance should have the benefit of
the Act, upon any violation, and therefore, recommends that KRS
304.12-230 be amended to allow the Commissioner to reprimand or

fine a violator for a single violation of the Act.
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Issue #31: Insurance Consumer's Advisory Council

(Bill Draft #31, Page 221)

The use of the police powers of the state to regulate
the sale of insurance in Kentucky requires that it be done in a
manner consistent with the common good of the people. It 1is
the duty of the Commissioner of Insurance to regulate the sale
of insurance in a manner to protect the interest of the buyers
of insurance, and in this regard he can be considered a
consumer advocate. Part of any Commissioner's concern is
fairness to the industry so insurers will be induced to offer
their product in Kentucky and consumers will have access to
insurance. The balance a Commissioner must strike between
these interests can be difficult. The Task Force has advocated
the creation of an Insurance Consumer's Advisory Council to
monitor the sale and pricing of 1insurance in Kentucky and
recommend changes in the law to the Commissioner, the Governor
and the General Assembly on behalf of the consumers of

insurance. The Advisory Council might also review consumer

complaints.
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Issue #32: Municipal Insurance Premium Tax

The Municipal Insurance Premium tax should ultimately be
altered or eliminated in order to help attract and encourage
insurance providers to conduct business in Kentucky. The more
insurers writing insurance in Kentucky, the more competition
and a better, cheaper product for our citizens. Currently over
200 cities and urban county governments impose the tax on
insurers at varying rates, ranging from 2% to 14%. Citing
their authority under "Home Rule", four counties are currently
collecting an "Insurance Premium Tax". Kentucky is only one of
four states that allow cities to impose such a tax and the only
state that requires quarterly rather than annual payments.
Testimony before the Task Force indicated that compliance with
the tax was a disincentive for insurers to do business in
Kentucky. Most cities lack the capacity to audit insurers to
assure proper collection. A standard rate among all cities, as
well as annual rather than quarterly payments, would encourage
compliance with the tax.

The Task Force recognizes that the Municipal Premium Tax
currently plays an important role in providing sufficient
revenue for the operation of Kentucky's cities; therefore, we
see the need to broaden -local government taxing authority
before any significant changes in the Municipal Premium Tax, or

even its elimination, would be possible.
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Issue #33: Insurance Premium Surcharge
Fire Protection Improvement Fund

(Bill Draft #33, Page 223)

The Task Force examined taxes and other governmental
receipts generated by the insurance industry in Kentucky.

Two reports from the Appropriations and Revenue staff
relating to insurance taxes and surcharges are included in the
appendix. Several issues emerged from these reports, including
the existence of a challenge to Kentucky's different insurance
premium tax rates for domestic and out-of-state companies,
expanded use of the receipts from the insurance premium
surcharge and problems with the municipal insurance premium tax.

Premiums collected by domestic life and domestic ﬁutual
insurance companies are exempt from the insurance premium tax.
Kentucky is not alone among states treating domestic 1insurance
companies differently from foreign companies. This
discrimination in taxation has been challenged; the United
States Supreme Court has ruled a similar tax levied in Alabama
unconstitutional. Several out of state companies have now
challenged Kentucky's insurance premium taxes as
discriminatory. At 1issue 1is the possibility that all taxes
collected from out of state insurers must .be refunded (an
amount which exceeded $21 million in 1985-86), and that we be

required to impose the same taxes and rates on Kentucky's
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domestic insurance companies or remove the taxes imposed on
foreign insurers.

Since 1982 Kentucky has also imposed an insurance
premium surcharge of $1.50 per $100 of premium. The surcharge
came about as an alternative to the General Fund to provide
annual salary supplements to local law enforcement officials
completing certain training requirements. With the imposition
of the surcharge, professional firefighters were also qualified
for the salary supplements. Currently the insurance premium
surcharge collects a significant amount in excess of the
demands for salary supplements. Accumulating excess has caused
additional groups in recent legislative sessions to seek
inclusion in the training/salary supplement program. The
excess funds were intended to accumulate a balance that at some
point in time would allow the two funds--one for law
enforcement and the other for professional firefighters--to
become self-sufficient. As of July 1, 1987, the two funds had
a combined balance amounting to $23,554,822. Under current
levels of income and expenditure, with a 7.5 percent rate of
return on investments, the funds would become self-sustaining
by the close of the calendar year 1996, with an accumulated
balance of $106 million.

The Task Force studied the problem certain geographic
areas of the Commonwealth have in obtaining homeowners
insurance. In testimony at Jenny Wiley State Park, we learned

that the greatest factor in determining homeowners insurance
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rates, and thus its affordability and availability, 1is the
rating given certain territories by the "Fire Suppression
Rating Schedule" administered by the Insurance Services
Office. The Rating Schedule is designed to objectively measure
different levels of public fire suppression capability. It
considers such factors as effectiveness of state and 1local
building and electrical codes, enforcement of fire prevention
efforts, water supply, fire department capabilities and
equipment and fire alarm operations. The designation of these
territories on a scale of 1 to 10, good to bad, has a direct
bearing on homeowners 1insurance rates. Many areas are
disadvantaged because of 1lack of firefighting equipment,
personnel, and available water supplies. These disadvantages
result in higher insurance premiums and problems finding
insurers who are willing to write the coverage.

Considering the difficulty many 1local governments are
experiencing in finding sufficient revenues to fund essential
services, the Task Force believes it would be a highly
appropriate use of the excess funds generated by the insurance
premium surcharge to assist local governments 1in upgrading
their firefighting capabilities. The establishment of a "Fire
Protection Improvement Fund” would provide grants to fire
protection districts and local governments to improve fire
protection and safety for the residents, such as the purchase
of equipment or construction of water lines and other capital
expenditures, which would upgrade the rating designated by the

fire suppression rating schedule.
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Issue #34: Increased Funding / Department of
Insurance
(Bill Draft #34a, Page 237 -Carryover)
(Bill Draft #34b, Page 238 - Assessment)
(Bill Draft #34c, Page 240 - Insurance

Fees by regulation)

Through fees, taxes, fines and penalties, the Department
of Insurance generates revenues far in excess of the costs of
the operation of the Department . The receipts over and above
the amounts allocated to the Department are deposited in the
General Fund. The insurance 1industry pays, collects or
otherwise hands over to the General Fund approximately $62
million per year, based on FY 86-87. |

Our recommendations require that 1increased regulatory
responsibility be assumed by the Department, and we believe 1t
is our responsibility to recommend a source of funds to cover
the additional expenses.

The Task Force recommends that the Commissioner be
allowed to assess insurers, based on a factor not to exceed
.000235% of gross direct written premiums - from Kentucky, as
reported in insurers' annual statements for the immediate
preceding calendar year. It is estimated that the mazimum
limits of the assessment would generate $1,000,000 in revenue
available to the Department to carry out the responsibilities

recommended for it by the Task Force.
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Additionally, we have proposed that the Department of
Insurance be allowed to carryover funds and be granted
authority to set fees by regulation. These suggested changes

will allow the Department to function in a manner in keeping

with the great responsibility it has.
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Issue #35: Repeal McCarran-Ferguson Act

The Task Force was urged to recommend the repeal of the
McCarran-Ferguson Act. The McCarran-Ferguson Act, adopted in
1944, grants insurers a limited exemption from Federal
anti-trust laws and gives to the states jurisdiction to
regulate the sale of insurance. Proponents of repeal say
insurance companies fixed prices and boycotted certain lines of
insurance during the insurance crisis, and that they should be
brought to task by making them accountable to the same
anti-trust rules that apply to other business. They also argue
that Federal regqulation 1s necessary because most state
regulatory agencies are "hopelessly overmatched" by the large
national or even multinational insurance companies.

Opponents of repeal respond that it would not add to
anti-trust regulation of the industry because the Act does not
now apply to "boycott, coercion or intimidation" by insurers.
They point with skepticism at the effectiveness of the Federal
government in other regulatory roles, and cite the ability of
state agencies to deal with the unique characteristics of each
state.

The increased role of the National Association of
Insurance Commissioners is providing necessary coordination of
activities among the states. This will go a 1long way toward
facilitating needed regulation. The Task Force does not

recommend repeal of the McCarran-Ferguson Act.
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Issue #36: Child Care Facility Liability Insurance

Child day care facilities in Kentucky have been hard-hit
by the unavailability and excessive cost of commercial
liability insurance. In addition, licensed family day care
homecaring for small groups of children in the insured’'s
private residence have encountered non-renewal problems with
their homeowners policies. This problem has continued even
though separate commercial 1liability policies have Dbeen
purchased to cover the 1liability exposure for the day care
operation.

The Task Force recommends that:

1 Any insurer that delivers a policy or contract of
homeowners liability insurance in Kentucky shall
not deny coverage solely on the basis that the
insured is licehsed to provide care for children
under KRS 199.892 to KRS 199.896.

2, The ISO endorsement HO-322 (Ed. 10/85) should be
included in policies written for insureds
licensed to provide care for children under KRS
199.892 to KRS 199.896.

3. Homeowners policies carrying the ISO endorsement
322 and issued to insureds licensed to provide
care for children under KRS 199.892 to KRS
199.896 shall not constitute 1liability coverage

for losses arising out of the operation of the
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child day care facility as defined in KRS 199.892 to KRS
199.896 shall not constitute 1liability coverage for
losses arising out of the operation of the child day

care facility as defined in KRS 199.892 to KRS 199.896.

A copy of ISO endorsement HO-322 is included for

reference in the Appendix.
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PROPOSED BILL DRAFTS

AND

RECOMMENDED RULE CHANGES






Bill Draft #1

APPORTIONMENT

SECTION 1. A NEW SECTION OF KRS CHAPTER IS CREATED

TO READ AS FOLLOWS:

(1) In actions involving fault of more than one party to

the action, 1including third party defendants and persons who

have been released under subsection (4) of this section, the

court, unless otherwise agreed by all parties, shall instruct

the jury to answer interrogatories or, if there is no Jury,

shall make findings indicating:

(a) The amount of damages each claimant would be entitled

to recover if contributory fault is disregarded; and

(b) The percentage of the total fault of all the parties

to each claim that is allocated to each claimant, defendant,

third party defendant, and person who has been released from

liability under subsection (4) of this section.

(2) In determining the percentages of fault, the trier of

fact shall ‘consider both the nature of the conduct of each

party at fault and the extent of the causal relation between

the conduct and the damages claimed.

(3) The court shall determine the award of damages to each

claimant 1in .accordance with the findings, subject to any

reduction under subsection (4) of this section, and shall

o



determine and state in the judgment each party's equitable

share of the obligation to each claimant in accordance with the

respective percentages of fault.

(4) A release, covenant not to sue, oOr similar agreement

entered into by a claimant, and a person liable discharges that

person from all liability for contribution, but it does not

discharge any other persons liable upon the same claim unless

it so provides. However, the claim of the releasing person

against other persons is reduced by the amount of the released

persons equitable share of the obligation, determined in

accordance with the provisions of this section.
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Bill Draft #2
AMEND SECTION 54

AN ACT proposing an amendment to Section 54 of the
Kentucky Constitution relating to restrictions on recovery

for injury or death.

SECTION 1. IT IS PROPOSED THAT SECTION 54 OF THE
KENTUCKY CONSTITUTION IS AMENDED AS FOLLOWS:

[B4/ The Génerd]l Résembly $RALL Raveé ho pover 14
Litit the Angunt té be reécoveéréd for Injuries resulting in
death/ oF for Injvriesd Lo peéréon oFf property/]

SECTION 2. This amendment shall be submitted to the
voters of the Commonwealth for their ratification or
rejection at the time and in the manner provided for under

Sections 256 and 257 of the Constitution and under KRS

118.415.
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Bill Draft #3
PUNITIVE DAMAGES
SECTION 1. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:

(1) As used in this Act, unless the context requires

otherwise

(a) "Oppression® means conduct which is specifically

intended by the defendant to subject the plaintiff to cruel and

unjust hardship.

(b) *"“Fraud" means an intentional misrepresentation,

deceit, or concealment of material fact known to the defendant

and made with the intention of causing injury to the plaintiff.

(c) "Malice" means either conduct which is

specifically intended by the defendant to cause tangible or

intangible injury to the plaintiff or conduct that is carried

out by the defendant both with a flagrant indifference to the

rights of the plaintiff and with a subjective awareness that

such conduct will result in human death or bodily harm.

(d) "Plaintiff" means any party claiming punitive

damages.

(e) "Defendant"” means any party against whom

punitive damages are sought.
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(£f) "Punitive damages" includes exemplary damages

and means damages, other than compensatory and nominal damages,

awarded against a person to punish and to discourage him and

others from similar conduct in the future.

(2) In any civil action where claims for punitive damages

are included, the plaintiff shall have the burden of proving,

by clear and convincing evidence, that the defendant acted

towards the plaintiff with oppression, fraud, or malice.

(3) In no case shall punitive damages be assessed against

a principal or employer for the act of an agent or employee

unless such principal or employer authorized or ratified or

should have anticipated the conduct in question.

(4) In no case shall punitive damages be awarded for

breach of contract.

(5) This statute is applicable to all cases in which

punitive damages are sought and supersedes any and all existing

statutory or judicial law insofar as such law is inconsistent

with the provisions of this statute.

SECTION 2. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:

(1) In any civil action where claims for punitive damages

are included, the jury or judge if jury trial has been waived,

shall determine concurrently with all other issues presented,

whether punitive damages may be assessed.

(2) If the trier of fact determines that punitive damages
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should be awarded, the court shall then assess the sum of

punitive damages. In determining the amount of punitive

damages to be assessed, the court should consider the following

factors:

(a) The likelihood at the relevant time that serious

harm would arise from the defendant's misconduct;

(b) The degree of the defendant's awareness of that

likelihood;

(c) The profitability of the misconduct to the

defendant;

(d) The duration of the misconduct and any

concealment of it by the defendant;

(e) Any actions by the defendant to remedy the

misconduct once it became known to the defendant;

(£) The financial condition of the defendant and the

effect of an award of punitive damages on the defendant and

others who are or may be affected by such award;

(g) The total effect of other punishment imposed or

likely to be imposed upon the defendant as a result of the

misconduct, including punitive damage awards to persons

similarly situated to the plaintiff and the severity of

criminal penalties to which the defendant has been or may be

subjected; and

(3) This statute is applicable to all cases in which

punitive damages are sought.
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Recommended Rule Change #4

CERTIFICATE OF MERIT

SECTION 1. A NEW RULE OF CIVIL PROCEDURE IS CREATED TO

READ AS FOLLOWS:

(1) within ninety (90) days of the filing of a lawsuit,

the attorney for the plaintiff, if any, shall file a

certificate of merit with the court and serve a copy on

opposing counsel. The certificate shall state:

(a) The amount of money claimed due in the prayer of a

complaint;
(b) That the attorney has investigated the case, believes

it to have merit as to each defendant, and as to the amount of

money claimed in the prayer of the complaint;

(c) That the attorney has an expert witness if needed who

will testify in support of the allegations of the complaint.

(2) Within thirty (30) days of the filing of plaintiff's

certificate of merit or ninety (90) days after filing the

answer and counterclaim, which ever is later, the attorney for

the defendant, if any, shall file a certificate of merit with

the court and serve a copy upon opposing counsel. The

certificate shall state:

(a) The amount of money claimed due in the prayer of the

counterclaim, if any;
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(b) That the attorney has investigated the case,

believes that there is merit as to each defense, and as to

the counterclaim and the amount of money claimed due in

the prayer of the counterclaim, if any; and

(c) That the attorney has an expert witness if

needed who will testify in support of the allegations of

the defenses and the counterclaim.

(3) If certificates of merit are not filed when due,

the court in its discretion may, on motion of the opposing

party, impose any appropriate sanctions against the party

or the attorney for that party as provided in Rule 11 and

may dismiss the complaint or the counterclaim or strike

any pleading.

(4) Filing of the certificate of merit as herein

provided shall not affect or be affected by other rules of

the Court or the time limits as provided in those rules.
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Recommended Rule Change #5

OFFER OF JUDGMENT

Rule 68 with Amendment

(1) At any time more than 10 days before the trial
begins, any [#4] party [defénding Adgaindt A ¢l4inm] may

serve upon an [fh¢] adverse party an offer of [f¢

411¢%] judgment he will accept [f¢ pé tLaKeéen dgainst

Wim] for [th¢] money or property, or to the effect

specified in the [Wig] offer, with costs, less attorneys

fees, then accrued. The offer may be conditioned upon the
party's failure in his defense. If within 10 days after
service of the Ioffer the adverse party serves written
notice that the offer is accepted, either party may then
file the offer and notice of acceptance, together with the
proof of service thereof, and there upon judgment shall be
rendered accordingly, except when the offer 1is one
conditioned upon failure in defense, 'in which case the
judgment shall be rendered when the defense has failed.

(2) When the liability of one party to another has
been determined by verdict or order of Jjudgment, but the
amount or extent.of the liability remains to be determined
by further proceedings, any [the] party [Ad]vidgéd

1iaPl¢] may make an offer of judgment, which shall have
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the same effect as an offer made before trial if it is
served within a reasonable time not less than ten (10)
days prior to the commencement of hearings to determine
the amount or extent of liability.

(3) An offer not accepted shall be deemed withdrawn
and evidence thereof is not admissible except in a
proceeding to determine costs. [If the¢ jJuddneént findlly
opLaingd By thé offéréé i¢ nor nore faverdplé than the
SEFEr) the offéreé must pAy the ¢oéré Indvrred Aftél fhe
haking of the offér/] The fact that an offer is made but
not accepted does not preclude a subsequent offer.

(4) If the final judgment obtained is equal to or

more favorable than the offer, the offeree shall pay the

costs incurred by the other party after the making of the

offer. If the judgment obtained is 1less favorable than

the offer, the offerer shall pay the costs incurred by the

other party after the making of the offer.

(5) Costs are defined for the purpose of the Rule as

costs of pleadings, depositions, motions or other papers,

expert witnesses fees, and reasonable attorney fees.
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Bill Draft #6

COLLATERAL SOURCES

SECTION 1. A NEW SECTION OF KRS

CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1) This' act applies to all actions for damages,

whether in contract or tort, commenced after the effective date

of this act.

(2) At the commencement of an action seeking to recover

damages, it shall be the duty of the plaintiff or his attorney

to notify, by certified mail, those parties believed by him to

hold subrogation rights to any award received by the plaintiff

as a result of the action. The notification shall state that a

failure to assert subrogration rights by intervention, pursuant

to Kentucky Civil Rule 24, will result in a loss of those

rights with respect to any final award received by the

plaintiff as a result of the action.

(3) The existence of a collateral source, except life

insurance, the value of any premiums paid by or on behalf of

the plaintiff for same, and known subrogation rights shall be

an admissible fact in any civil trial.

(4) A certified list of the parties notified pursuant

to section (2) shall also be filed with the clerk of the court

at the commencement of the action.
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Recommended Rule Change #8

REMITTITUR/ADDITUR

SECTION 1. A NEW RULE OF CIVIL PROCEDURE IS CREATED

TO READ AS FOLLOWS:

(1) In any action to which this section applies

wherein the trier of fact determines that liability exists

on the part of the defendant and a verdict is rendered

which awards money damages to the plaintiff, it shall be

the responsibility of the court, upon proper motion, to

review the amount of such award to determine if such

amount is excessive or inadequate in light of the facts

and circumstances which were presented to the trier of

fact.

(2) If the court finds that the amount awarded is

excessive or inadequate, it shall order a remittitur or

additur, as the case may be, and advise the effected party

that failure to accept the order of remittitur or additur

will result in the granting of a properly made motion for

a new trial.

(3) In determining whether an award is excessive or

inadequate in light of the facts and circumstances

presented to the trier of fact and in determining the

amount, if any, that such award exceeds a reasonable range
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of damages or is inadequate, the court shall consider the

following criteria:

(a) Whether the amount awarded 1is indicative of

prejudice, passion, or misconduct on the part of the trier

of fact; or

(b) Whether it appears that the trier of fact ignored

the evidence in reaching a verdict or misconceived the

merits of the case relating to the amounts of damages

recoverable; or

(c) Whether the trier of fact took improper elements

of damages 1into account or arrived at the amount of

damages by speculation and conjecture; and

(d) Whether the amount awarded bears a reasonable

relation to the amount of damages proved and the injury

suffered; and

(e) Whether the amount awarded is supported by the

evidence and is such that it could be adduced in a logical

manner by reasonable persons.
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Bill Draft #9

STRUCTURED SETTLEMENTS

SECTION 1. A NEW SECTION OF KRS CHAPTER IS

CREATED TO READ TO FOLLOWS:

€1). Eor the purpose of this Act “structured

settlement” shall mean an agreement, approved by the trial

court, whereby a party found monetarily liable to another

party liquidates that liability on an installment basis.

(2) In all civil actions commenced after the

effective date of this Act wherein a portion of the award

is for the loss of future wages, medical expenses or pain

and suffering, the trial court shall mandate that such

portion of the award be 1liquidated by a structured

settlement if such portion meets or exceeds ten (10) times

the average state annual wage. The structured settlement

shall be subject to the approval of the court and must

provide for prior payment of all costs, all attorney's

fees, and adequate security for future payment of the

structured settlement.

(3) Any party may, upon motion with good cause

shown, reguest the judgement be satisfied in a manner

other than a structured settlment.
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Bill Draft #12

A PATIENTS' COMPENSATION PLAN

SECTION 1. KRS CHAPTER 311A IS ESTABLISHED AND A NEW

SECTION THEREOF CREATED TO READ AS FOLLOWS:

As used in this Act unless the context otherwise

requires:

(1) “Incident" means any harmful change in the human

organism arising out of and in the course of undergoing

health care treatment rendered, Or which reasonably should

have been rendered, but does not include any result which

could reasonably be anticipated as an inherent risk of the

health care treatment being received.

(2) "Health care treatment"” means any treatment

received or course of action followed at the direction of

any health care professional or agent or employee of any

health care institution for the purpose of health care.

(3) A “"health care professional" 1s any person

licensed to practice medicine, osteopathy, chiropractic,

podiatry, dentistry, nursing, physician assistant,

emergency medical service, midwifery, or any other form of

treating or healing art 1in Kentucky that 1is now or may

subsequently be authorized and licensed by Kentucky law.
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(4) A "health <care institution" is any entity

licensed to provide hospital, nursing, physical therapy,

emergency, outpatient, or other health related services

that are now or may subsequently be authorized and

licensed by Kentucky law.

(5) A "patient" 1is any individual receiving health care

treatment from a health care professional or in a health care

institution in Kentucky.

(6) "Inherent risks" are those ordinary risks reasonably

apparent to the lay person, and those medical, technical and

procedural risks determined by the health care professional or

institution and communicated in writing to the patient or his

representative prior to his treatment. Such inherent risks are

those that exist and occur without a deviation from a

reasonable standard of care. When, due to a medical emergency,

there is neither time nor opportunity to communicate inherent

risks to the patient or his representative prior to treatment,

the nature of such inherent risk shall be as determined by the

Advisory Board to the Patient's Compensation Board.

(7) "Death" will be considered an inherent risk in certain

medical and surgical procedures as defined by the Board on the

recommendation of the Advisory Board, and in all such

instances, death benefits will be available under this Act only

upon a showing by a preponderance of the evidence that death

1



SECTION 2. A NEW SECTION OF KRS CHAPTER 311A IS CREATED TO

READ AS FOLLOWS:

(1) Every health care professional and health care

institution subject to this Act shall be liable for

compensation for any incident resulting from health care

treatment without regard to fault as a cause of the

incident.

(2) If the incident OCCUIS to the victim through the

deliberate intentions of the health care professional or

agent or employee of the health care institution to

produce such incident, the victim Or his dependents may

receive compensation under the provisions of this Act, or

in lieu thereof, have a cause of action at law against the

health care professional Or health care institution as if

this Act had not been passed, for such damage So sustained

by the victim, his dependents oOr personal representatives

as is recoverable at law. If a suit is brought under this

subsection, all rights to compensation under this Act

shall thereby be waived as to all persons. If a claim is

" made for the payment of compensation or any other benefit

provided by this Act, all rights to sue the health care

professional or health care institution for damages _on

account of such incident shall be waived as to all

persons.
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was caused or brought about by a deviation of a reasonable

standard of care by the health care professional or institution.

(8) “"Disability" means a decrease of wage earning capacity

due to injury or loss of ability to compete, to obtain the kind

of work that the patient is customarily able to do, in the area

where he lives, taking into consideration his age, occupation,

education, effects wupon the patient's general health of

continuing in the kind of work he is customarily able to do,

and impairment or disfigurement.

(9) "Income benefits" means the payment made under the

provisions of this Act to the disabled patient or his

dependents in case of death, excluding medical and related

benefits.

(10) "Medical and related benefits" means payments made for

medical, hospital, burial and other services as provided in

this Act other than income benefits.

(11) "Compensation" means all payments made under the

provisions of this Act representing the sum of income benefits

and medical and related benefits.

(12) "Medical services" means medical, surgical, dental,

hospital, nursing and medical rehabilitation services,

medicines and fittings for artificial or prosthetic devises.

(13) “Beneficiary" means any person who is entitled to

income benefits or medical and related benefits under this Act.
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care professional or in a health care institution shall be

subject to the provisions of this Act.

(3) Any person who would otherwise be covered but

who elects in writing not to be covered in accordance with

the rules and regulations promulgated by the Board shall

be exempt from the coverage provided by this Act.

(4) Any person for whom a rule of liability for

injury 1is provided by the laws of the United States shall

be exempt from the coverage provided by this Act.

SECTION 4. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

¢x) TE =2 health care professional Ofr institution

secures payment of compensation as required by this Act,

the liability of such professional oOr institution under

—

this Act shall be exclusive and in place of all other

liability of such professional _or institution to the

patient, his legal representative , husband or wife,

parents, dependents, next of kin, and anyone otherwise

entitled to recover damages from such professional oOr

institution at law on account of such injury. The

liability of such professional oOfr institution to another

person who may be liable for Or who has paid damages on

account of injury of a patient shall be limited to the

amount of compensation and other benefits for which such

professional or institution is liable under this Act on
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(3) If the incident is caused in any degree by the

intentional failure of the patient to comply with the

reasonable health care treatment prescribed, the

compensation for which the health care professional or

institution would otherwise have been 1liable under this

Act shall be decreased fifteen percent (15%) in the amount

of payment.

(4) Where a claim is made for an incident arising

out of health care treatment in which it is alleged that

treatment reasonably should have been rendered, but was

not, the Board may seek the advise and assistance of the

Advisory Board in determining the question of whether the

omitted treatment reasonably should have been rendered.

SECTION 3. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) Any health care professional rendering treatment

in the Commonwealth or any health «care institution,

including any agency of the state, county or city

government or any public or quasi-public corporation or

entity thereof, providing health care treatment in the

Commonwealth shall be subject to the provisions of this

Act.

(2) Except for persons seeking exemption under the

provisions of subsection (3) every person, including a

minor, who receives health care treatment from a health
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account of such injury, unless the professional oOfr

institution by written contract have agreed to share

liability in a different manner. The exemption from

liability given such professional or institution by this

section shall also extend to the professional's and

institution's carrier and to all employees, officers oOr

directors of such professional oOr institution or carrier,

provided the exemptions from liability given an employee,

officer or director or such professional or institution or

carrier shall not apply in any case where the injury is

proximately caused Dby the willful and unprovoked act of

such employee, officer or director.

(2) If such professional or institution fails to

secure payment of compensation as required by this Act, an

injured patient, oOr his legal representative, may claim

compensation under this Act and in addition, may maintain

an action at law for damages on account of such injury,

provided that the amount of compensation shall be credited

against the amount received in such action, and provided

that, if the amount of compensation is larger than the

amount of damages received, the amount of damages less the

patient's 1legal fees and expenses shall be credited

against the amount of compensation. In such action the

defendant may not plead as a defense that the patient
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assumed the risk of his treatment, or that the injury was

due to the contributory negligence of the patient

(3) A professional or institution shall retain all

common law defenses against any action by a patient who

elects not to be covered as provided under Section 3.

SECTION 5. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Every health care professional or health care

institution subject to this Act shall keep a record of all

incidents occurring to patients in the course of their

health care treatment. Within one week after the

occurrence and knowledge as provided in Section 11, of

such an incident to a patient, a report thereof shall be

made in writing and mailed to the Board on forms procured

from the Board for that purpose.

SECTION 6. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Where a health care professional or a health

care institution is subject to this Act, then every

patient of such professional or institution as a part of

his contract for becoming a patient, Or who may be a

patient at the time of the acceptance of the provisions of

this Act by such professional or institutional shall be

deemed to have accepted all the provisions of this Act and

shall be bound thereby unless he shall have filed prior to
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the injury or incident, written notice to the contrary

with such professional or institution. The Patients'

Compensation Board shall not give effect to any rejection

of this Act not voluntarily made by the patient. If a

patient withdraws his rejection, the professional oOr

institution shall notify the Patients’ Compensation Board.

(2) Until notice of rejection is given to the

professional or institution, the measure of liability of

such professional or institution shall be determined

according to the compensation provisions of this Act. Any

such patient, may, without prejudice to any existing right

or claim, withdraw his election to reject the compensation

available under the provisions of this Act by filing with

the professional or institution a written notice of

withdrawal, stating the date when the withdrawal 1is to

become effective. With the filing of such notice, the

status of the party withdrawing shall become the same as

16 the former election to reject the compensation

available under the provisions of this Act had not been

made, except that withdrawals shall not be effective as to

any injury sustained or incident occurring less than one

(1) week after the notice is filed.

(3) When a patient enters the health care system

under circumstances where he cannot reasonably exercise

his right to elect not to come under the terms of this
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Aact, such right of election shall be continued for a

period of ninety (90) days after such patient or his

representative is able to reasonably exercise such

election, regardless of the occurrence of any incident

during the lapsed period of time.

(4) All notices of rejection of the provisions of

this Act by patients shall, when executed, be preserved by

the health care professional or institution during the

continuation of the rendering of health care treatment to

the patient.

SECTION 7. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The Patients’ Compensation Board, the director,

or his authorized representative, upon showing a

certificate of noncompliance, may temporarily restrain or

permanently enjoin the further operation of any health

care professional or institution covered by this Act.

Such actions shall be brought in Franklin Circuit Court.

SECTION 8. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The Patients’ Compensation Board shall consist

of fifteen (15) members appointed by the governor to be

divided into five (5) panels of three (3) members each,

and shall be attached to the Department of Human Resources

for administrative purposes.
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(2) Five (5) of the members shall be representatives

of health care deliverers, five (5) shall be attorneys

with the qualifications of circuit judges, and five (5)

shall be representatives of the public, with one (1)

member from each group serving on each three (3) member

panel, and each panel selecting its own chairman. The

governor shall designate the chairman of the entire

Board. Each member of the Board shall be paid a salary

equal to that of circuit judges plus reasonable expenses.

(3) A decision concurred in by any two (2) members

of a panel will constitute a decision of the Board unless

altered by a majority of the entire Board.

(4) The Board and its panels may hold sessions at

any place within the state where necessary and may sue Or

be sued in any court of this state under existing laws.

Unless consented to by the Board, all actions or

proceedings against it, or a member in his official

capacity, shall be broﬁght in the courts of Franklin

County.

(5) Any investigation, inquiry or hearing which the

Board is authorized to hold or undertake may be held or

undertaken by or before any three (3) member panel, a

director or hearing officer acting under the authorization

of the Board.
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SECTION 9. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The governor shall appoint a director of the

Board who shall have immediate supervision of the

employees of the Board, perform such duties as are

assigned him, and have complete authority to carry out the

administrative functions of the Division of Patients'

Compensation. The director shall be an attorney admitted

to practice law in Kentucky and who has practiced law for

at least three (3) years. He shall keep and be the

custodian of the records of the Board, shall annually

report the activities of the Board to the governor, and

shall devote his full time to the duties of the office.

He shall receive a salary to be fixed by the governor.

(2) The governor shall appoint the number of hearing

of ficers authorized by requlation of the Board, each of

whom shall be an attorney admitted to practice law in

Kentucky who has practiced law for at 1least three (3)

vears. These officers, upon the direction of the director

of the Board, shall conduct hearings and otherwise

supervise the presentation of evidence and perform all

other duties assigned to them by the director or the Board

except that such hearing officer shall not render final

decision, orders or awards. However, such hearing

officers may, in receiving the evidence, on behalf of the
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Board make such ruling effecting the competency, relevancy

and materiality of the evidence about to be presented, and

upon motions presented during the taking of evidence as

will expedite the preparation of the case.

(3) The Board may at any time recommend the removal

of the director or any hearing officer upon filing with

the governor a full written statement of its reason for

such removal.

SECTION 10. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The Board shall prepare such rules and

requlations as it considers necessary to carry on its work

and may make rules not inconsistent with this Act for

carrying out the provisions of this Act.

(2) Processes and procedure under this Act shall be

as summary and simple as reasonably possible. The Board

or any member thereof, for the purpose of this Act, may

subpoena witnesses, administer or cause to have

administered oaths and examine or cause to have examined

such parts of the books and records of the parties to a

proceeding as relate to question in dispute.

(3) The Sheriff shall serve all subpoenas of the

Board and shall receive the same fee as provided by law

for like service in «civil actions. Each witness who

appears in obedience to such subpoena of the Board shall
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receive for attendance the fees and mileage for witnesses

in civil cases in the circuit courts.

(4) The circuit court shall, on application of the

Board or any member thereof, enforce by proper proceedings

the attendance and testimony of witnesses and production

examination of books, papers and records.

SECTION 11. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) No proceeding under this Act for compensation

for an incident shall be maintained unless a notice of

claim shall have been given to the health care

professional or institution as soon as practicable after

the happening thereof, and unless an application for

adjustment of claim for compensation with respect to such

incident shall have been made with the Board within one

(1) year after the date the injury was first discovered,

or in the exercise of reasonable care should have been

discovered, provided that such claim shall have been made

with the Board within five (5) vyears from the date on

which the incident is said to have occurred. A minor

under the full age of six (6) years shall have until his

eighth birthday in which to file a claim. This section

applies to all persons regardless of minority or other

legal disability, and is unaffected by the provisions of

KRS 413.170.

-104-



SECTION 12. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) If the patient and health care professional or

health care institution reach an agreement conforming to

the provisions of this Act in regard to compensation, a

memorandum of the agreement shall be filed with the Board,

and, if approved by it, shall be enforceable as is herein

provided for the enforcement of awards by the Board.

Nothing herein shall prevent the voluntary payment of

compensation, the amounts, and for periods prescribed in

this Act without formal agreement, but nothing shall

operate as a final settlement except the memorandum of

agreement filed with and approved by the Board in

accordance with this section. No limitation of time shall

begin to run until the date upon which such agreement is

filed and approved by the Board.

SECTION 13. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) If the parties fail to reach an agreement in

regard to compensation under this Act, either party may

make written application to the Board for a hearing in

regard to the matter at issue and for a ruling thereon.

Such application must be filed within the time set forth

in Section 11 herein, or within one (1) year after the

cessation of voluntary payments, if any have been made.
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(2) As soon as possible after the application has

been received, the Board will set the date for a hearing,

to be held as soon as practicable, in view of the matter

involved, and shall notify the parties at issue of the

time and place of such hearing.

(3) Unless otherwise agreed to by the parties and

authorized by the panel, the hearing shall be held at or

convenient to the place where the injury was sustained or

the ground for disagreement occurred. Before directing a

hearing, the board, a member thereof, the director or a

hearing officer authorized by the board, may confer

informally with the parties at issue in an attempt to

assist in adjusting their differences, but may not delay"

the granting of a hearing, over the objection of either

party for such purpose.

(4) If the parties have previously filed an

agreement which has been approved by the board and

compensation has been paid or is due in accordance

therewith, and the parties thereafter disagree, either

party may invoke the provisions of Section 41 which remedy

shall be exclusive.

SECTION 14. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The board, a panel or any of its members, the

director or any hearing officer directed by the Board,
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shall hear the parties at issue and their representatives

and witnesses, and the panel shall determine the dispute,

in a summary manner. The award, order or decision shall be

made within thirty (30) days after final submission,

except in cases involving large or complicated records or

unusual questions of law, and shall be made within sixty

(60) days after final submission in any event. However, if

the award, order or decision is not rendered within thirty

(30) days, the board shall notify the parties in dispute

setting out the reasons for such delay. The award, order

or decision, together with a statement of the findings of

fact, rulings of law and any other matters pertinent to

the question at issue, shall be filed with the record of

proceedings, and a copy of the award, order or decision

shall immediately be sent to the parties in dispute.

SECTION 15. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Within fourteen (14) days from the date of the

award or decision, any party may file a petition for

reconsideration of the award, order or decision of the

panel. The petition for reconsideration shall be made to

the whole board and shall clearly set out the errors

relied upon with the reasons and arguments for

reconsideration of impending award, order or decision.

All other parties shall have ten (10) days thereafter to

-107-



file a response to the petition. The Board shall make the

final decision and shall report its decision within ten

(10) days after submission.

SECTION 16. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) An award or order of the board as provided in

Section 14, if petition for reconsideration is not filed

as provided for in Section 15, shall be conclusive and

binding as to all questions of fact, but either party may

within twenty (20) days after the rendition of such final

award or order of the board, by petition appeal to the

circuit court that would have jurisdiction to try an

action for damages for the injuries if this Act did not

exist, for the review of such order or award, the board

and the adverse party being made respondents. The board

shall be named respondent as the patients’ compensation

board, and service shall be made on the director.

2) The petition shall state fully the grounds upon

which a review is sought, and assign all errors relied on.

Ssummons shall issue upon the petition directing the

adverse party to file an answer and cross-appeal, if

appropriate, within twenty (20) days after service thereof

and directing the board to send its entire original

record, properly bound, to the clerk of the circuit court,

after certifying that such record is its entire original
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record, which shall be filed by the clerk of the circuit

court and such record shall then become and be considered

by the circuit court on the review.

(3) No new or additional evidence may be introduced

in the circuit court except as to the fraud or misconduct

of some person engaged in the administration of this Act

and affecting the order, ruling or award, but the court

shall otherwise hear the cause upon the record as

certified by the board and shall dispose of the cause in

summary manner. The court shall not substitute its

judgment for that of the board as to the weight of

evidence on questions of fact, its review being limited to

determining whether or not:

(a) The board acted without or in excess of 1its

powers;

(b) The order, decision, or award was procured by

fraud;

(c) The order, decision, or award is not in

conformity to the provisions of this Act;

(4) The order, decision, or award is clearly

erroneous on the basis of the reliable, probative, and

material evidence contained in the whole record; or

(e) The order, decision, or award is arbitrary or

capricious or characterized by abuse of discretion or

clearly unwarranted exercise of discretion.
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(4) The board and each party may appear in such

review proceedings; the court shall enter judgment

affirming, modifying or setting aside the order, decision

or award, or in its discretion remanding the cause to the

board for further proceedings in conformity with the

direction of the court. The court may, before judgment and

upon a sufficient showing of fact, remand the cause to the

board.

(5) The appeal shall be advanced on the circuit

court docket without motion or notice.

SECTION 17. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The judgment of the circuit court shall be

subject to appeal to the Court of Appeals. The scope of

review by the Court of Appeals shall include all matters

subject to review by the circuit court and also errors of

law arising in the circuit court and upon appeal made

reviewable by the Rules of Civil Procedure where not in

conflict with this Act.

(2) The procedure as to appeal to the Court of

Appeals shall be the same as in civil actions, so far as

it is applicable to and not in conflict with this Act.

(3) The appeal shall be advanced on the Court of

Appeals docket without motion or notice.
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SECTION 18. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Any party in interest may file in the circuit

court of the county in which the injury occurred a

certified copy of a memorandum of agreement approved by

the board or of an order or decision of the board, or of

an award of the board on appeal from, or an award of the

board rendered upon an appeal whether or not there is a

motion to reopen or review pending under Section 41. The

court shall render judgment in accordance therewith and

notify the parties. Such judgment shall have the same

effect, and all proceedings in relation thereto shall

thereafter be the same as though it had been rendered in a

suit duly heard and determined by that court. Any such

judgment, unappealed from or affirmed on appeal or

modified in obedience to the mandate of the Court of

Appeals shall be modified to conform to any decision of

the board ending, diminishing or increasing any weekly

payment under the provisions of Section 41 upon a

presentation to it of a certified copy of such decision.

SECTION 19. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(L) The board, or any member thereof, may, upon the

application of either party or wupon its own motion,

appoint not more than three (3) disinterested and duly
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qualified physicians or surgeons ¢to make any necessary

medical examination of the patient and to testify in

respect thereto. Such physicians or surgeons shall file

with the board within fifteen (15) days after such

examination their joint report in writing. The physicians

or surgeons shall be allowed a reasonable fee to be fixed

by the board and paid out of the maintenance fund, not

exceeding seventy-five dollars ($75.00) for each

examination and report, except that the board may allow

additional reasonable amounts in extraordinary cases and

the reasonable cost of X-rays, if any; the board may in

its discretion allow a fee not in excess of twenty-five

dollars ($25.00) for any deposition given by such

physicians or surgeons.

(2) The party filing the motion for an examination

shall pay the necessary and reasonable traveling expenses

incurred by the employe in submitting to such examination.

If the examination is ordered on the board's own motion,

then such traveling expenses shall be paid out of the

budget of the board.

SECTION 20. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) In addition to all other compensation provided in

this Act, the health care professional or institution

shall pay for the cure and relief from the effects of an
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incident such medical, surgical and hospital treatment,

including nursing, medical and surgical supplies and

appliances, as may reasonably be required at the time of

the injury and thereafter during disability. The patient

may select ‘the physician to treat his injury, and the

hospital in which he shall be treated.

(2) When a compensable incident results in the

amputation of an arm, leg or foot, or the loss of hearing,

or the enucleation of an eye or loss of teeth, the health

care professional or institution shall initially pay for,

in addition to the other medical, surgical and hospital

treatment enumerated in this Section, a modern artificial

member and where required, proper braces.

(3) For all such payments for treatments, artificial

members and braces provided for in Subsection (1) and (2),

the health care professional or institution shall be

entitled to a set off in the amount of all other benefits

otherwise recoverable by or on behalf of the patient for

such treatments, artificial members and braces less the

direct premium costs, over the twenty-four (24) months

prior to the cccurrence of the incident, to the patient

for the right of such benefits.

(4) Upon motion of the health care professional or

institution, with sufficient notice to the employee for a

response to be filed, if it is shown to the satisfaction
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of the board by affidavits or testimony that because of

the physician selected by the employee to treat his

injury, or because of the hospital selected by the patient

in which he is being treated, that the patient is not

receiving proper medical treatment and his recovery 1is

being substantially affected or delayed; or that the funds

for his medical expenses are being spent without

reasonable benefit to the patient; or that because of the

physician selected by the patient or because of the type

of medical treatment being received by the patient that

the health care professional or institution will

substantially be prejudiced in any compensation

proceedings resulting from the patient's injury or

disease; then the board may allow the health care

professional or institution to select a physician to treat

the patient and the hospital or hospitals in which the

patient is treated for his injury or disease.

(5) All fees and charges under this Section shall be

fair and reasonable, shall be subject to regulation by the

board and shall be limited to such charges as are

reasonable for similar treatment of injured persons of a

like standard of living in the same community and where

such treatment is paid for by the injured person himself.

In determining what fees are reasonable, the board may
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also consider the increased security of payment afforded

by this Act.

(6) Where such requirements are furnished by a

public hospital or other institution, payment thereof

shall be made to the proper authorities conducting it. No

compensation shall be payable for the death or disability

of a patient if his death is caused, or if and insofar as

his disability is aggravated, caused or continued, by an

unreasonable failure to submit to or follow any competent

surgical treatment or medical aid or advice.

SECTION 21. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) Income benefits for disability shall be paid to

the employe as follows:

(a) For total disability, sixty-six and two-thirds

percent (66 2/3%) of the patient's average weekly wage but

not more than one hundred percent (100%) of the state

average weekly wage and not less than twenty percent (20%)

of the state average weekly wage as determined in Section

22 during such disability.

(b) For permanent, partial disability, sixty-six and

two-thirds percent (66 2/3%) of the patient's average

weekly wage but not more than seventy-five percent (75%)

of the state average weekly wage as determined by Section

22, multiplied by his percentage of disability caused by

-115-



the injury as determined by "guides to the evaluation of

permanent jimpairment," American medical association, 1977

edition, or by his percentage of disability as determined

under Section 1 (8) herein, whichever is greater, for a

maximum period, from the date the disability arises, of

four hundred twenty-five (425) weeks. Any temporary total

disability period within the maximum period for permanent,

partial disability benefits shall extend the maximum

period but shall not make payable a weekly benefit

exceeding that determined in subsection (1)(a) of this

section. Notwithstanding any section of this Act to the

contrary, there shall be no minimum weekly income benefit

for permanent partial disability and medical benefits

shall be paid for the duration of the disability.

(2) The period of any income benefits payable under

this section on account of any injury shall be reduced by

the period of income benefits paid or payable under this

Act on account of a prior injury if income benefits in

both cases are for disability of the same member or

function, or different parts of the same member or

function, and the income benefits payable on account of

the subsequent disability in whole or in part would

duplicate the income benefits payable on account of the

pre-existing disability.
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(3) When a patient, who has sustained disability

compensable under this section, and who has filed, or

could have timely filed, a wvalid claim in his 1lifetime,

dies from causes other than the injury before the

expiration of the compensable period specified, the income

benefits specified and unpaid at the individual's death,

whether or not accrued or due at his death, shall be paid,

under an award made before or after such death, for the

period specified in this section, to and for the benefit

of the persons within the classes at the time of death and

in the proportions and upon the conditions specified in

this section and in the order named:

(a) To the widow or widower, if there is no child

under the age of eighteen (18) or incapable of

self-support; or

(b) If there are both such a widow or widower and

such a child or children, one-half to such widow or

widower and the other half to such child or children; or

(c) If there is no such widow or widower but such a

child or children, then to such child or children; or

(d) If there is no survivor in the above classes,

then the parent or parents wholly or partly actually

dependent for support upon the decedent, or to other

wholly or partly actually dependent relatives listed 1in

paragraph (g) of subsection (1) of Section 22 herein or to
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both, 1in such proportions as the board may provide by

regulation.

SECTION 22. A NEW SECTION OF KRS CHAPTER 311A 1IS
CREATED TO READ AS FOLLOWS:

(1) If the incident causes death, income benefits

shall be payable in the amount and to or for the benefit

of the persons following, subject to the maximum limits

specified in Subsections 3 and 4 of this section:

(a) If there is a widow or widower and no children

of the deceased, to such widow or widower fifty percent

(50%) of the average weekly wage of the deceased, during

widowhood or widowerhood.

(b) To the widow or widower, if there is a child or

children living with the widow or widower, forty-five

percent (45%) of the average weekly wage of the deceased,

or forty percent (40%), if such child is not or such

children are not living with a widow or widower, and 1in

addition thereto, fifteen percent (15%) for each child.

Where there are more than two (2) such children, the

indemnity benefits payable on account of such children

shall be divided among such children, share and share

alike.

(c) Two (2) vyears' indemnity benefits in one (1)

lump sum shall be payable to a widow or widower upon

remarriage.
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(d) To the children, if there is no widow or

widower, fifty percent (50%) of such wage for one (1)

child, and fifteen percent (15%) for each additional

child, divided among such children share and share alike.

(e) The income benefits payable on account of any

child under this section shall cease when he dies,

marries, or reaches the age of eighteen (18), or when a

child over such age ceases to be physically or mentally

incapable of self-support, or if actually dependent ceases

to be actually dependent, or, if enrolled as a full-time

student in any accredited educational institution, ceases

to be so enrolled or reaches the age of twenty-two (22).

A child who originally qualified as a dependent by virtue

of being less than eighteen (18) vyears of age may, upon

reaching age eighteen (18), continue to qualify if he

satisfies the tests of being physically or mentally

incapable of self-support, actual dependency, or

enrollment in an educational institution.

CEY To each parent, if actually dependent,

twenty-five percent (25%).

(g) To the brothers, sisters, grandparents, and

grandchildren, if actually dependent, twenty-five percent

(25%) to each such dependent. If there should be more

than one (1) of such dependents, the total income benefits
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payable on account of such dependents shall be divided

share and share alike.

(h) The income benefits of each beneficiary under

paragraphs (f) and (g) above shall be paid until he, if a

parent or grandparent, dies, marries, or ceases to be

actually dependent, or, 1f a brother, sister, or

grandchild, dies, marries, or reaches the age of eighteen

(18) or if over that age ceases to be physically or

mentally incapable of self-support, or ceases to be

actually dependent.

(i) A person ceases to be actually dependent when

his income from all sources exclusive of patients'

compensation income benefits is such that, 1f it had

existed at the time as of which the original determination

of actual dependency was made, it would not have supported

a finding of dependency. In any event, if the present

annual 1income of an actual dependent person including

patients' compensation income benefits at any time exceeds

the total annual support received by the person from the

deceased patient, the patients’ compensation benefits

shall be reduced so that the total annual income is no

greater than such amount of annual support received from

the deceased patient. In all cases, a person found to be

actually dependent shall be presumed to be no longer

actually dependent three (3) vears after each time as of
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which the person was found to be actually dependent. This

presumption may be overcome by proof of continued actual

dependency as defined in this subsection, but full payment

shall not be suspended during the pendency of any

proceeding to determine dependency.

(2) Upon the cessation of income benefits under

this section to or on account of any person, the income

benefits of the remaining persons entitled to income

benefits for the unexpired part of the period during which

their income benefits are payable shall be that which such

persons would have received if they had been the only

persons entitled to income benefits at the time of the

decedent's death.

(3) For the purposes of this section, the average

weekly wage of the patient shall be taken as not more than

‘the average weekly wage of the state as determined in KRS

342.740. In no cases shall the aggregate weekly income

benefits payable to all beneficiaries under this section

exceed the maximum income benefit that was or would have

been payable for total disability to the deceased,

including benefits to his dependents.

(4) The maximum weekly income benefits payable for

all beneficiaries in case of death shall not exceed

seventy-five percent (75%) of the average weekly wage of

the deceased as calculated under KRS 342.140, subject to
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the maximum limits in subsection (3) above. The maximum

aggregate limitation shall not operate in case of payment

of two (2) yvears' income benefits to the widow or widower

upon remarriage as provided under paragraph (c) of

subsection (1) of this section, to prevent the immediate

recalculation and payments of benefits to the remaining

beneficiaries as provided under subsection (2) of this

section, but the weekly income benefits as to such

remaining beneficiaries shall not exceed the weekly income

benefit that was or would have been payable for total

disability to the deceased. The classes of beneficiaries

specified in paragraphs (a), (b) and (d) of subsection (1)

shall have priority over all other beneficiaries in the

apportionment of income benefits. If the provisions of

this subsection should prevent payment to other

beneficiaries of the income benefits to the full extent

otherwise provided for by this section, the gross

remaining amount of income benefits payable to such other

beneficiaries shall be apportioned by class, proportionate

to the interest of each class in the remaining amount.

Parents shall be considered to be in one class and those

specified in paragraph (f) of subsection (1) in another

class.
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(5) All relations of the dependency referred to in

this section shall mean dependency existing at the time of

the incident to the patient.

(6) If death occurs as a direct result of the

incident, and the deceased had no statutory dependents as

determined by this section, a lump sum payment of $10,000

shall be paid to his estate, in addition to the amount

provided for in Section 32 provided, however,

that the lump sum payment shall be reduced by any income

benefits previously paid on account of that incident.

SECTION 23. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

The average weekly wage of the patient at the time

of the incident shall be determined as follows:

(1) If at the time of the incident, which resulted

in harmful change:

(a) The wages were fixed by the week, the amount

so fixed shall be the average weekly wage;

(b) The wages were fixed by the month, the average

weekly wage shall be the monthly wage multiplied by 12 and

divided by 52;

(c) The wages were fixed by the year, the average

weekly wage shall be the yearly wage divided by 52;
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(d) The hourly wage had not been fixed or cannot

be ascertained, the wage for the purpose of calculating,

shall be taken to be the usual wage for similar services.

{2) In seasonal occupations, the average weekly

wage shall be taken to be 1/50th of the total wages which

the employee has earned from all occupations during the

twelve (12) calendar months immediately preceding the

incident.

(3) In the case of volunteer firemen, police and

civil defense members, compensation shall be based on

average weekly wage in reqular employment.

(4) If the patient was a minor, or unemployed at

the time the incident occurred, and it 1is established

under normal conditions, he would have received wages oOr

his wages should be expected to increase during the period

of disability, that fact may be considered in computing

average weekly wage.

(5) 1If the patient is working under agreement with

two (2) or more employers, his wages from all such sources

shall be considered as if earned from one employer.

(6) Wages as used in this section means, in

addition to money, payments for services rendered, the

reasonable value of board, rent, housing, lodging and fuel

or similar advantage received from an employer or

employers and gratuities received in the course of
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eﬁbloyment from others than the employer to the extent

that such gratuities are reported for income tax purposes.

(7) When the patient, prior to the incident,

performs services such as child care or home management

for .which there was no direct monetary compensation, and

which services can no longer be performed, wholly or

partially, the Board shall consider the replacement cost

for such services and apply the formula set forth in

Section 21 in determining an award for lost earnings.

SECTION 24. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

Where the patient has a pre-existing disease or

disability which effects the degree of disability or

leﬁgth of disability resulting from an incident, the Board

shall pro-rate the award for medical and income benefits

allowing that percent reasonably attributable to the

A}

incident and excluding that percent reasonably

attributable to the pre-existing condition.

SECTION 25. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO REA)D AS FOLLOWS:

Where more than one health care “professional and/or

health care institution has responsibility for an

incident, the Board shall apportion the award among those

responsible in a fair proportion to their individual

degree of responsibility.
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SECTION 26. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1)Whenever compensation has been paid for not less

than six (6) months, thereafter on the application of all

parties in any case where the board determines it will be

for the best interest of all parties and will not subject

the payor to an undue risk of overpayment, future payments

of compensation or any part thereof may be computed to a

lump sum of an amount which will equal the total sum of

the comparable future payments SO computed, discounted at

- four percent (4%) compounded annually on each payment.

Upon payment of such lump sum, all 1liability for the

payments therein commuted shall cease.

(2) Whenever the Board considers it necessary, any

lump sum which is paid as provided herein above, shall be

paid to any suitable person appointed by the proper court

of the county of the residence of the'patient as trustee,

to administer or apply the same for the benefit of the

patient or persons entitled to compensation. The receipt

_of such trustee for the amount so paid shall discharge the

health care professional or institution and his insurer.

SECTION 27. A NEW SECTION OF KRS CHAPTER. 311A IS
CREATED TO READ AS FOLLOWS:

If the incident is caused in any degree by the

intentional failure of the health care professional or
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institution to comply with any specific stature or lawful

requlation relative to care or treatment, the compensation

for which the institution or professional would otherwise

have been 1liable under this Act, shall be increased

fifteen percent (15%) in the amount of each pavment

period. If the incident is caused in any degree by the

"intentional failure of the patient to obey any. lawful and

reasonable rule, order or regqulation relative to his care,

treatment and safety, the compensation for which the

professional or institution would otherwise have been

liable under this Act shall be decreased fifteen percent

(15%) in the amount of each payment period.

SECTION 28. A- NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) After an incident for so long as compensation

is claimed, the patient, if requested by a party or the

Board, shall submit himself to examination at a reasonable.

time and place, to a duly qualified physician or surgeon,

designated and paid by the requesting party. The patient

shall have the right to have a duly qualified physician or

surgeon designated and paid by himself present at such

examination. The requesting party's right to the

examination hereunder shall be absolute at all reasonable

times and under all reasonable conditions.
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(2) If a patient refuses to submit himself or in

any way obstructs such examination, his right to take or

prosecute any proceedings thereafter shall be suspended

until such refusal or obstruction ceases. No compensation

shall be payable for the period during which the refusal

or obstruction continues.

SECTION 29. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

Any patient receiving benefits under this Act may

be reqdired{ upon request of any party, to furnish a sworn

or affirmed statement of earnings and such other

supporting information as the Board may require.

SECTION 30. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) The primary purpose of this Act shall be

restoration of the patient to gainful‘employment...To”this

end there is created a rehabilitation panel which shall be

composed of the director of the Board and specialists in

medical and vocational rehabilitation to be appointed by

the Board.

(2) A patient who has suffered an injury covered

by this Act shall be entitled to prompt rehabilitation

services for whatever period of time necessary to

accomplish physical rehabilitation goals which are

feasible, practical and justifiable. If the patient, as a
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result of the injury, is unable to perform work for which

he has previous training or experience, he shall be

entitled to vocational rehabilitation services, including

re-training in job placement as may be reasonably

necessary to restore him to suitable employment. The

Board shall inquire whether such services have been

voluntarily offered and accepted.

(3) Where rehabilitation requires travel and

expenses incident thereto, the reasonable costs of such

expenses shall be paid by the health care institution or

health care professional. Refusal to accept

rehabilitation shall result in a fifty percent (50%) loss

of compensation for each week of the period of refusal.

SECTION 31. A NEW SECTION OF KRS‘CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

..During the- period the ‘patient is eligible for

permanent total disability benefits and is actively

participating in a vocational or physical rehabilitation

program, under Board order, the patient's benefit shall be

calculated by taking eighty percent (80%) of his average

weekly wage, but not more than one hundred percent (100%)

of his average weekly wage times .the percentage of

disability as determined in this Act.

SECTION 32. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:
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If death results from the incident, the health care

professional, or institution shall pay the cost of burving

in an amount not to exceed - $2,500 to any person who

performs such service or incurred the liability for the

service, whether or not the patient leaves dependents

within the meaning of this Act.

SECTION 33. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

There shall be established an Advisory Board to the

Patients' Compensation Board which shall have the

following responsibilities, as well as such additional

 responsibilities as may be assigned to it by the Board:

(1) To review and make recommendations to the

Board on any cases or requests for advice submitted by the

Board in regard to the appropriateness and validity of an

"inherent risk" defense.

(2) To consult with any health care professional

or health care institution requesting advice concerning

the identification and defining of inherent risks in a

health care procedure. 2

(3) To review and make recommendations on cases

submitted by the Board as to whether or not a health care

professional should be reported to his licensing authority

for its consideration of remedial or disciplinary action,

or as to whether or not a health care institution should
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- be reported to its licensing or review authority for

review and consideration of remedial or disciplinary

action.

(4) To provide to the Board medical or other

health care specialty consultative advice as requested.

SECTION 34. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

The Advisory Board shall be made up of five (5)

members, who will be appointed by the governor from a list

of nominees submitted by representatives of the health

care system. The Advisory Board shall establish ad hoc

committees of expert consultants from each health care

specialty to consider and advise on questions within their

specialty.
SECTION 35. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED :TO: READ.:AS: FOLLOWS:

(1) All fees of attorneys and physicians, and all

charges of hospitals under this Act, shall be subject to

the approval of the Board. No attorney fee shall be

allowed or approved against any party not represented by -

said attorney, nor shall any attorney fee be allowed or

approved exceeding an amount equal to twenty percent (20%)

of the first $25,000, and fifteen percent (15%) of the

next $10,000 of the remainder of the amount recovered as

actuality determined on past and future benefits. In no
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case shall the fee exceed $6,500. Provided, however, the

Board in making an allowance of attorneys fees, shall in

each case examine the record to ascertain the extent of

the services rendered, and fix a reasonable fee for the

services rendered, not to exceed the maximum authorized by

this section. The Board may reduce the attérneys fee to

. an amount commensurate with the services performed, or may

deny or reduce an_ attorneys fee upon proof of solicitation

of employment.

(2) No attorneys fee in any case involving

penefits under this Act shall be paid until the fee is

approved by the Board, and any contract for the payment of"

the attorneys fees otherwise than as provided in this

section shall be void. .The entire attorneys fee in a lump

sum shall be paid directly to the attorney of record, and

the Board in allowing or approving an attorneys fee as

provided in this section shall order the payment of same

directly to the attorney, commuting sufficient of the

final payments of compensation payable under the award to

a lump sum for that purpose.

(3) The General Assembly declares that by the Bill

enactment of subsections ¢1) and {2, it is the

legislative intent to encourage settlement and prompt

administrative handlinq-of such claims, and thereby reduce

~ expenses to claimants, and the Board shall give due regard
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to such legislative intent in the handling of uncontested

claims and the allowance of attorneys fees therein.

SECTION 36. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

No person shall knowingly file, or permit to be

filed any false or fraudulent claim on his behalf to

compensation or other benefits wunder this Act, or by

fraud, deceit or misrepresentation procure or cause to be

made or receive any payments of compensation or other

benefits under this Act to which the recipient 1is not

lawfully entitled, or conspire with, aid or abet another

so to do. No person shall by deceit or misrepresentation

or with intent to defraud cause or procure oOr conspire

with, aid or abet another in so causing or procuring any

person entitled to compensation or other benefits under

this Act to omit to claim title hereto or to accept the

payment of a less sum than that to which he may be

lawfully entitled thereunder.

SECTION 37. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Every health care professional or institution

under this Act shall either insure and keep insured his

liability for compensation hereunder in some corporation,

association or organization authorized to transact the

business of patients compensation insurance in this state
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or shall furnish to the Board satisfactory proof of his

financial ability to pay directly the compensation in the

amount and manner and when due is provided for in this

Act. In the latter case, the Board shall require the

deposit of an acceptable security, indemnity or bond to

secure to such an extent as the Board directs the payment

of compensation liabilities as they are incurred.

(2) Every health care professional or institution

subject to this Act shall -Eile, or have filed on its

behalf, with the Patient's Compensation Board, as often as

may be necessary, evidence of ijts compliance with the

provisions of this section and all others relating

thereto.

SECTION 38. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

[ L ————

(1) In order” to comply with Section 37 groups of

health care professionals and institutions may form among

themselves mutual insurance associations or reciprocal or

inter insurance exchanges subject to the insurance laws of

this state and such_reasonable_conditions and restrictions

not inconsistent therewith as may be fixed by the board.

Membership in such mutual insurance associations or

reciprocal or inter insurance exchanges SO approved,

together with evidence of the payment of premiums due,

shall be evidence of compliance with Section 37.
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(2) The board may, except as provided in

subsection (3), require any mutual insurance association

or reciprocal or inter insurance exchange to purchase an

annuity or to effect reinsurance with a company authorized

to transact insurance in this state or to make such

‘deposit with a bank or trust company of this state as

shall in either case be approved by the board for the

purpose of fully securing the payment of all deférred

installments upon any claim for compensation.

(3) Any mutual insurance association or reciprocal

or inter insurance exchange possessing a surplus of not

less in amount than the capital required of a domestic

'stock insurance company transacting the same kind of

insurance, shall not be required to purchase an annuity or

effect reinsurance with a company authorized to transact

insurance in this state or to make such a deposit with a

bank or trust company of this state for the purpose of

fully securing the payment of all deferred installments

upon any claim for compensation.

(4) In addition, the board, under rules and

requlations as it shall prescribe, may permit any two (2)

or more health care professionals and institutions to

enter into agreements to pocl their liabilities under this

Act for the purpose of qualifying as self-insurers.

Health care professionals and institutions securing
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certification as group self-insurers are regulated by

rules and regulations drawn by the patients' compensation

board and are not to - be in any way subject to the

provisions of subsections (1), (2), and (3) of this

section.

SECTION 39. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

Upon the request of the board, the attorney

general, or, under his direction, the Commonweath's

attorney or county attorney of any county, shall institute

and prosecute the necessary actions or proceedings for the

enforcement of any of the provisions of this Act arising

within his jurisdiction, and shall defend in 1like manner

all actions or proceedings brought against the board or

the members thereof in their official capacity.

SECTION 40. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) No claim for compensation under this Act shall

‘be assignable; and all compensation and claims, therefore,

shall be exempt from all claims of creditors.

SECTION 41. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

(1) Upon its own motion or upon the application of

any party interested in a showing of change of conditions,

mistake or fraud or newly discovered evidence, the Board
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may at any time review any award of order, ending,

diminishing or increasing the compensation previously

awarded, within the maximum and minimum provided in this

Act, or <change or revoke its previous order, sending

immediately to the parties a copy of its subsequent order

or award. Review under this section shall be had upon

notice to the parties interested and in the same manner as

provided for an initial proceeding hereunder but shall not

affect the previous order or award as to any sums already

paid thereunder, howevgr, the health care proféssional or

institution shall not suspend the payment of benefits

during the pendency of any reopening procedures.

(2) Where an agreement has become an award by

approval of the Board, and a review of such an award is

initiated, no statement contained in the agreement,

whether as to jurisdiction, liability of the health care

professional or institution, nature and extent of

disability, or as to any other matter, shall be considered

by the Board as an admission against the interests of any

party. The parties may raise any issues upon review of

this type of award which could have been considered upon

an original appliqatiOn for benefits.

- SECTION 42. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:
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No patient shall be harrassed, coerced, discharged

or discriminated against in any manner whatsoever for

filing and pursuing a lawful claim under this Act, or for

electing not to come under the provisions of this Act.

SECTION 43. A NEW SECTION OF KRS CHAPTER 311A IS

CREATED TO READ AS FOLLOWS:

If the Board or any court before whom any

*

proceedings are brought under this Act determines that

such proceedings have been brought, prosecuted or defended

without reasonable ground, it may assess the whole cost of

the proceedings, which shall include actual expenses, but

not be limited to the following: court costs, travel

expenses, deposition costs, physician expenses for

attendance fees at depositions, attorneys fees and all

other out-of-pocket expenses upon the party who has so

brought, pfosecuted or defended them.

SECTION 44. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

Commencing January 1, 1990, the state auditor shall

report annually to the Governor and to the General

Assembly a cost and benefit analysis of the operations of

the Patient Compensation Plan and may recommend any

amendments to this Act or administrative changes that

should be made to improve the operation of the plan.
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SECTION 45. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

(1) For the purpose of paying the salaries and

necessary expenses of the Board and its assistants and

employees in administering and carrying out this Act, an

administrative fund shall be created and maintained in the

manner provided in this Section.

(2) Every insurance carrier including the parties

into any interindemnity contract or reciprocal plan or

scheme, insuring health care professionals or institutions

in this state aginst 1liability or personal injuries to

their patients under this Act, shall pay a tax upon the

premium received, whether in cash or notes, in this state

or on account of business done in this state, for such

insurance in this state, at the rate of two percent (2%)

of the amount of the premium. It shall be assessed and

collected as provided in subsection (3). Such 1insurance

carriers shall be credited with all cancelled or returned

premiums, including dividends paid or credited to

policyholders, and with premiums received for reinsurance

assumed from companies authorized and licensed to transact

business in this state.

(3) If the Secretary of Finance and Administration

and the Secretary of Human Resources find that the tax on

the premiums levelled pursuant to subsection (1) of this
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Section are insufficient to meet the maintenance level of

appropriations and expenditures for maintenance of the

Patients' Compensation System, they shall advise the

Secretary of Revenue in writing of such fact prior to the

end of each fiscal vyear. The Secretary of Revenue may

then levy one additional assessment per fiscal year

against all insurance companies writing Patients'

Compensation insurance in Kentucky, all self-insurance

groups operating under this Act, and every health care

professional and institution carrying his own risk. The

amount of each assessment shall be in proporion that each

assessment payer's "adjusted cost" bears to the total

"adjusted cost" of all assessment payers.

(4) Every such insurance carrier shall make an

annual return to the Revenue Cabinet, stating the amount

of all such premiums and credits during the period covreed

by that return. Every insurance carrier required to make

such return shall file it by March 1 and shall at the same

time pay the tax of two dollars ($2.00) on each one

hundred dollars ($100) of such premiums ascertained as

provided in subsection 2 of this Section, less return

premiums, including dividends paid or credited to

policvholders, and reinsurance received from other

lnsurance companies licensed to transact business in this

state, and shall thereafter pay any additional assessment
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made pursuant to subsection (3) of this Section at the

time and in the manner prescribed by the Secretary of

Revenue.

(5) Every health care professional or institution

carrying his own risk shall report to the Revenue Cabinet

his "adjusted cost" of operating under the provisions of

this chapter during the period covered by such report.

Such report shall be made in form prescribed by the

Revenue Cabinet and at the time provided for premium

reports by the insurance carriers. The Revenue Cabinet

shall assess against such "adjusted cost" so reported a

maintenance fund tax of 2 percent (2%) and shall make an

additional assessment if required by subsection 3 of this

Section. Such amount shallk not exceed the maintenance

fund level of appropriations and expenditures for all

programs under the Patients' Compensation Program.

SECTION 46. A NEW SECTION OF KRS CHAPTER 311A 1IS

CREATED TO READ AS FOLLOWS:

(1) Any health care professional or institution

subject to this Act who refuses or willfully neglects to

make the report required by Section S shall be fined not

more than Twenty-five dollars ($25) for each offense.

(2) Any person who violates Section 36, shall be

fined not less than Fifty Dollars ($50.00) nor more than

Five Hundred Dollars ($500.00) or imprisoned for not 1less

than ten (10) days nor more than ninety (90) days.
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SECTION 47. A NEW SECTION OF KRS CHAPTER 311A IS
CREATED TO READ AS FOLLOWS:

The provisions of this Act shall be effective as to

patients, health «care professionals, and institutions

ninety (90) days after the Secretary for the Cabinet of

Human Resources has certified to the Secretary of State of

the Commonwealth that the Patients' Compensation Board and

its Advisory Board have been appointed, that regulations

for the operation of the system have been adopted, and

that the administrative system is prepared to be

operational; and further that the Commissioner of

Insurance has certified to the Secretary of State of the

Commonwealth that there is available to the health care

professionals and institutions, on either a self-insured,

pool, or commercial basis, patients compensation insurance

to insure risks incurred under this Act. Certifications

will be made no later than eighteen (18) months following

the effective date of this Act and in the event either

cannot be made the Secretary or the Commissioner shall

file in writing the reasons therefor and the effective

date shall not occur until both such certificates have

been filed.
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Bill Draft #14

TWO YEAR STATUTE OF LIMITATION

Property Damage

SECTION 1. A NEW SECTION OF KRS CHAPTER 413 IS
CREATED TO READ AS FOLLOWS:

An action for the taking, detaining or injuring

personal property, including an action for specific

recovery shall be commenced within two (2) years from the

time the cause of action accrued.

Section 2. KRS Chapter 413.120 is amended to read
as follows:

The following actions shall be commenced within
five years after the cause of action accrued:

(1) An action upon a contract not 1in writing,
express or implied.

(2) An action upon a liability created by statute,
when no other time 1s fixed by the statute creating the
liability. |

(3) An action for a penalty or forfeiture when no
time is fixed by the statute prescribing it.

(4) An action for trespass on real or personal

property.
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(5) An action for the profits of or damages for
withholding real or personal property.

(8] An Adtionm  for the tAKing/ deraining of
injuring peéréondl propeérty/ Ind¢lvding an  dc¢tion  for
specific recoveéry/l

(6) [(7)] An action for an injury to the rights
of the plaintiff, not arising on contract and not
otherwise enumerated.

(7) [(8)] An action upon a bill of exchange,
check, draft or order, or any endorsement thereof, or upon
a promissory note, placed upon the footing of a bill of
exchange.

(8) [{9)J] An action to enforce the liability of
a steamboat or other vessel.

{9) ((10)] An action upon a merchant's account
for goods sold and delivered, or any article charged 1in
such store account.

(10) [{11)] An action upon an account concerning
the trade of merchandise, between merchant and merchant or
their agents.

(11) [£12)] An action for relief or damages on
the ground of fraud or mistake.

12 ((13}] An action to enforce the liability

of bail.
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(13) ({14)] An action for personal injuries
suffered by any person against the builder of a home or
other improvements. This cause of action shall be deemed
to accrue at the time of original occupancy of the

improvements which the builder caused to be erected.
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Bill Draft #15

STANDARD OF CONDUCT FOR DIRECTORS AND OFFICERS

OF FOR-PROFIT CORPORATIONS

The Task Forced endorses and urges the General
Assembly to enact the following Sections from the KBA/MCBA
proposed Revision to Kentucky's Corporation Law:

2.02 Articles of Incorporation

(b) The articles of incorporation may set forth:

(4) A provision eliminating or limiting the personal

liability of a director to the corporation -or its

shareholders for monetary damages for breach of his duties

as a director, provided that such provision shall not

eliminate or limit the liability of a director;

(i) for any transaction in which the director's

personal financial interest is in conflict with the

financial interests of the corporation or its shareholders,

(ii) for acts or omissions not in good faith or

which involve intentional misconduct or are known to the

director to be a violation of law,

(iii) under section 8.33 of this Act, or

(iv) for any transaction from which the

director derived an improper personal benefit.

(5) No such provision shall eliminate or limit the

liability of any director for any act or omissions
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occurring prior to the date when such provision becomes

effective. In no case shall this subsection or any such

provision be construed to expand the 1liability of any

director as determined pursuant to Section 8.30 of this

Act.
8.30 General Standards for Directors

(a) A director shall discharge his duties as a

director, including his duties as a member of a committee:

(1) in good faith;

(2) on an informed basis; and

(3) in a manner he honestly believes to be in

the'best interests of the corporation.

(b) A director discharges his duties on an informed

basis if he makes, with the care an ordinarily prudent

person in a like position would exercise under similar

circumstances, inquiry into the business and affairs of

the corporations, or into a particular actions to be taken

or decision to be made.

(c) In discharging his duties a director is entitled

to rely on information, opinions, reports, or statements,

including financial statements and other financial data,

if prepared or presented by:

(1) one or more officers or employees of the

corporation whom the director honestly believes to be

reliable and competent in the matters presented;
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(2) legal counsel, public accountants, or other

persons as to matters the director honestly believes are

within the person's professional or expert competence; Or

(3) a committee of the board of directors of

5

which he is not a member\if the director honestly believes

the committee merits confidence.

(d) A director is not acting in good faith if he has

knowledge concerning the matter in question that makes

reliance otherwise permitted by subsection (c) unwarranted.

(e) In addition to any other limitation on a

director's liability for monetary damages contained in any

provision of the corporation's articles of incorporation

adopted in accordance with subsection 2.02 (b) (4), any

action taken as a director, or any failure to take any

action as a director, shall not be the basis for monetary

damages or injunctive relief unless:

(1) the director has breached or failed to

"perform the duties of the director's office in compliance

with this section; and

(2) in the case of an action for monetary

damages, - the breach or failure to perform constitutes

willful misconduct or wanton or reckless disregard for the

best interests of the corporation and its shareholders.

(f) A person bringing an action for monetary damages

under this section has the burden of proving by clear and
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convincing evidence the provisions of subsections (e) (1)

and (2), and the burden of proving that the breach or

failure to perform was the legal cause of damages suffered

by the corporation.

(g) Nothing in this section shall eliminate or limit

the liability of any director for any act or omission

occurring prior to the date when this section becomes

effective.
8.31 Director Conflict of Interest

‘(a) A .conflict of interest transaction is a

transaction with the corporation in which a director of

the corporation has a direct or indirect interest. A

conflict of interest transaction is not voidable by the

corporation solely because of the director's interest in

the transaction if any one of the following is true:

(1) the material facts of the transaction and

the director's interest were disclosed or known to- he

board of directors or a committee of the board of

directors and the board of directors or committee

“authorized, approved, or ratified the transaction;

(2) the material facts of the transaction and

the director's interest were disclosed or known to the

shareholders entitled to vote and they authorized,

approved, or ratified the transaction; or

(3) the transaction was fair to the corporation.
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(b) For purposes of this section, a director of the

corporation has an indirect interest in a transaction if

(a) another entity in which he has a material financial

interest or in which he 1is a general partner is a party to

the transaction or (b) another entity of which he is a

director, officer, or trustee is a party to the

transaction and the trahsaction is or should be considered

by the board of directors of the corporation.

8.32 Standard of Conduct for Officers

(a) An officer with discretionary authority shall

discharge his duties under that authority:

(1) in good faith;

(2) on an informed basis; and

(3) in a manner he honestly believes to be in

the best interests of the corporation.

(b) An officer discharges his duties on an informed

basis if he makes, with the care an ordinarily prudent

person in a like position would exercise under similar

circumstances, inquiry into the business and affairs of

the corporation, or into a particular action to be taken

or decision to be made.

(c) In discharging his duties an officer is entitled

to rely on information, opinions, reports, or statements,

including financial statements and other financial data,

if prepared or presented by:
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(1) one or more officers or employees of the

corporation whom the officer honestly believes to e

reliable and competent in the matters présented; or

(2) 1legal counsel, pubiic accountants, or other

persons as to matters the officer honestly believes are

within the persoﬂ's professional or expert competence.

(d) An officer is not acting in good faith if he has

knowledge concerning the matter in question that makes

reliance otherwise permitted by subsection (c) unwarranted.
_ =

(e) Any action taken as an officer, or any failure td

take any action as an officer, shall not be the basis for

monetary damages or injunctive relief unless:

(1) the officer has breached or failed to

perform his duties in compliance with this section; and

(2) in the case of an action for monetary

damages, the breach or failure to perform constitutes

willful misconduct or wanton or reckless disregard for the

best interests of the corporation or its shareholders.

(f) A person bringing an action for monetary damages

under this section has the burden of prdving by clear and

convincing evidence the provisions of subsections (e) (1)

and (2), and the burden of proving that the breach or

failure to perform was the legal cause of damages suffered

by the corporation.
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(g) Nothing in this section shall eliminate or limit

the liability of any officer for any act or omission

occurring prior to the date when this section becomes

effective.
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Bill Draft lé6a

STANDARD OF CONDUCT FOR DIRECTORS AND OFFICERS OF

NON-PROFIT CORPORATIONS

SECTION 1. A NEW SECTION OF KRS CHAPTER 273 IS

CREATED TO READ AS FOLLOWS:

The articles of incorporation of a non-profit

corporation subject. to the _provisions' of KRS 273.161 to

273.387 may set forth:

(1) A provision eliminating or limiting the personal

liability of a ‘director to the corporation for monetary

damages for breach of his duties as a director, provided

that such provision shall not eliminate or limit the

liability of a director

(a) for any transaction in which the director's

personal financial interest is in conflict with the

financial interests of the corporation,

(b) for acts or omissions not in good faith or

which involve intentional misconduct or are known to the

director to be a violation of law,

(c) for any transaction from which the director

derived an improper personal benefit.

(2) No such provision shall eliminate or 1limit the

liability of . any director for any act or omissions
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occurring prior to the date when such provision becomes

effective. In no case shall this subsection or any such

provision be construed to expand the liability of any

director as determined pursuant to Section 2 of this Act.

SECTION 2. A NEW SECTION OF KRS CHAPTER 273 IS

CREATED TO READ AS FOLLOWS:

(1) A director of a non-profit corporation subject to

the provisions of KRS 273.161 to 273.387 shall discharge

his duties as a director, including his duties as a member

of a committee:

'(a) in good faith;

(b) on an informed basis; and

(c) in a manner he honestly believes to be in

the best interests of the corporation.

(2) Such director discharges his duties on an

informed basis if he makes, with the care an ordinarily

prudent person in a 1like position would exercise under

similar circumstances, inquiry into the business and

affairs of the corporations, or into a particular“;qgiqns

to be taken or decision to be made.

(3) In discharging his duties such director is.

entitled to rely on information, opinions, reports, oOr

statements, including financial statements and other

financial data, if prepared or presented by:
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(a) one or more officers or employees of the

corporation whom the director honestly believes to be

reliable and competent in the matters presented;

(b) legal counsel, public accountants, or other

persons as to matters the director honestly believes are

within the person's professional or expert competence; Or

(c) a committee of the board of directors of

which he is not a member if the director honestly believes

the committee merits confidence.

(4) A director of a non-profit corporation is not

acting in good faith if he has knowledge concerning the

matter in question that makes reliance otherwise permitted

by subsection (3) unwarranted.

(5) In addition ‘to any other limitation on_ such

director's liability for monetary damages contained in any

provision of the corporation's articles of incorporation

adopted in accordance with the provisions of Section 1,

any action taken as a director, or any'failure to take any

~action as a director, shall not be the -basis for monetary.

damages or injunctive relief unless:

(a) the director has breached or failed to

perform the duties of the director's office in compliance

with this section; and

(b) in the case of an action for monetary

damages, the breach or failure to perform constitutes
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willful misconduct or wanton or reckless disregard for the

best interests of the non-profit corporation.

(6) A person bringing an action for monetary damages

under this section has the burden of proving by clear and

convincing evidence the provisions of subsections (5) (a)

and (b), and the burden of proving that the breach or

failure to perform was the legal cause of damages suffered

by the non-profit corporation.

(7) Nothing in this section shall eliminate or limit

the 1liability of any director for any act or omission

occurring prior to the date when this section becomes

effective.

SECTION 3. A NEW SECTION OF KRS CHAPTER 273 IS

CREATED TO READ AS FOLLOWS:

(1) A conflict of interest transaction is a

transaction with the non-profit corporation in which a

director of such corporation has a direct or indirect

interest. A conflict of interest transaction is not

voidable by the corporation solely because of the

director's intetest in the transaction if any one of the

following is true:

(a) the material facts of the transaction and

the director's interest were disclosed or Kknown to the

board of directors or a committee of the board of

directors and the board of directors or committee

authorized, approved, or ratified the transaction;
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(b) the transaction was fair to the corporation.

(25 For purposes of this section, a director of a

non-profit corporation has an indirect interest in a

transaction if (a) another entity in which he has a

material financial interest or in which he is a general

partner is a party to the transaction or (b) another

entity of which he is a directorJ officer, or trustee is a

party to the transaction and the transaction is or should

be considered by the board of directors of the corporation.

SECTION 4. A NEW SECTION OF KRS CHAPTER 273 IS

CREATED TO READ AS FOLLOWS:

(1) An officer of a non-profit corporation subject to

the provisions of KRS 273.161 to 273.387, with

discretionary authority, shall discharge his duties under

that authority:

(a) in good faith;

(b) on an informed basis; and

(c) in a manner he honestly believes to be in

the best interests of the corporation.

(2) Such officer discharges his duties on an informed .

basis if he makes, with the care an ordinarily prudent

person in a like position would exercise under similar

circumstances, inquiry into the business and affairs of

the corporation, or into a particular action to be taken

or decision to be made.
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(3) In discharging his duties such officer is

entitled to rely on information, opinions, reports, Or

statements, including financial statements and other

financial data, if prepared or presented by:

(a) one or more officers or employees of the

corporation whom the officer honestly believes to be

reliable and competent in the matters presented; or

(b) legal counsel, public accountants, oOr other

-persons as to matters the officer honestly believes are

within the person's professional or expert competence.

(4) An officer is not acting in good faith if he has

knowledge concerning the matter in guestion that makes

reliance otherwise permitted by subsection (3) unwarranted.

(5) Any action taken as an officer, or any failure to

take any action as an officer, shall not be the basis for

monetary damages or injunctive relief unless:

(a) the officer has breached or failed to

perform his duties in compliance with this section; and

(b) in the case of an action for monetary

damages, the breach or failure to perform constitutes

willful misconduct or wanton or reckless disregard for the

best interests of the corporation.

(6) A person bringing an action for monetary damages

under this section has the burden of proving by clear and
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convincing evidence the provisions of subsections (5) (a)

and (b), and the burden of proving that the breach of

failure to perform was the legal cause of damages suffered

by the corporation.

(7) Nothing in this section shall eliminate or limit

the liability of any officer for any. act or omission

occurring prior to the date when this section becomes .

effective.
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Bill Draft #18: Municipal Tort Claims Act

SECTION 1. KRS CHAPTER 65A IS ESTABLISHED AND A NEW
SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used 1in this Act unless the context otherwise

requires:

(1) "Action 1in tort" means any claim for money

damages based upon negligence, medical malpractice,

intentional tort, nuisance, products liability and strict

liability, and also includes any wrongful death or

survival-type action; and

(2) "Employee" means any elected or appointed

officer of a local government, or any paid or unpaid

emplovee or agent of a local government, provided that no

independent contractor nor employe nor agent of an

independent contractor shall be deemed to be an emplovee

of a local government; and

.3 "local government" means any city incorporated

under the law of this Commonwealth, the offices and

agencies thereof, any county government or fiscal court,

any special district or special taxing district created or

controlled by a local government.

SECTION 2. A NEW SECTION OF KRS CHAPTER 65A IS

CREATED TO READ AS FOLLOWS:
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Every action in tort against any local government_ in

this Commonwealth for death, personal injury or property

damages proximately caused by:

(1) Any defect or hazardous condition in public

lands, buildings or other public property, including

personalty;

(2) Any act or omission of any employee, while

acting within the scope of his employment or duties; or

(3) Any act or omission of a person other than an

employee for which the 1local government 1s or may be

liable, shall e subject to the provisions of this Act.

Except as otherwise specifically provided herein, all

enacted and case-made law, substantive or procedural,

concerning actions in tort against local governments shall

continue in force. No provision of this Act shall in any

way be construed to expand the existing common law

concerning municipal tort 1liability as of the effective

date of this Act nor eliminate or abrogate the defense of

governmental immunity for county governments.

SECTION 3. A NEW SECTION OF KRS CHAPTER 65A IS
CREATED TO READ AS FOLLOWS:

(1) The amount of damages recoverable against a

local government for death, personal injury or property

damages arising out of a single accident or occurrence,

or sequence of accidents or occurrences, shall not exceed

the total damages recoverable by plaintiff, reduced by the
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percentage of fault including contributory fault,

attributed by the trier of fact to other parties, if any.

SECTION 4. A NEW SECTION OF KRS CHAPTER 65A IS
CREATED TO READ AS FOLLOWS:

Notwithstanding Section 2 of this Act, a local

government shall not Dbe liable for injuries or 1losses

resulting from:

(1) Any claim by an employee of the local

government which is covered by the Kentucky worker's

compensation law;

(2) Any claim in connection with the assessment or

collection of taxes;

(3) Any claim arising from the exercise of

judicial, quasi-judicial, legislative or quasi-legislative

authority or others, exercise of judgment or discretion

vested in the local government, which shall include by

example, but not be limited to:

(a) The adoption or failure to adopt any ordinance,

resolution, order, regulation, or rule;

(b) The failure to enforce any law;

(c) The issuance, denial, suspension, revocation

of, or failure or refusal to 1issue, deny, suspend or

revoke any permit, license, certificate, approval, order

or similar authorization.

(d) The exercise of discretion when in the fact of

competing demands, the local government determines whether

snd how to utilize or apply existing resources; Or
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(e) Failure to make an inspection.

Nothing contained in this subsection shall be

construed to exempt a local government from liability for

negligence arising out of acts or omissions of its

employees in carrying out their ministerial duties.

SECTION 6. A NEW SECTION OF KRS CHAPTER 65A IS

CREATED TO READ AS FOLLOWS:

(1) Upon motion of a local government against which

final judgment has been rendered for a claim within the

scope of this act, the court in accordance with subsection

(2) of this section, may include in such Jjudgment a

requirement that the judgment be paid in whole or in part

by periodic payments. Periodic payments may be ordered

paid over a period of time not exceeding ten (10) vears.

Any periodic payment , upon becoming due under the terms

of the judgment, shall constitute a separate judgment.

Any judgment ordering any such payments shall specify the

total amount awarded, the amount of each payment, the

interval between payments and the number of payments to be

paid under the judgment. Judgments paid pursuant tot his

section shall bear interest accruing from the date final

judgment is entered, at the interest rate as specified in

KRS 360.040. For good cause shown, the court may modify

such judgment with respect to the amount of such payments

and the number of payments, but the total amount of

damages awarded by such judgment shall not be subject to
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modification in any event and periodic payments shall not

be ordered paid over a period in excess of ten (10) years.

(2) A court may order periodic payment only upon

finding that:

(a) Payment of the judgment is not totally covered

by insurance; and

(b) Funds for the current budget vyear and other

funds of the 1local government which lawfully may be

utilized to pay judgments are insufficient to finance both

the adopted budget of expenditures for the year and the

payment of that portion: of the judgment not covered by

insurance.
SECTION 7. A NEW SECTION OF KRS CHAPTER 65A IS
CREATED TO READ AS FOLLOWS:

If the legislative body of a 1local government

against whom a judgment has been entered or a settlement

made for a tort claim covered by this Act determines that

current revenues of the local government are insufficient

to pay the judgment or settlement, Or the installment due

pursuant to Section 6 of this Act, it may levy a special

tax for the purpose of paying such judgment or

settlement. Such levy may include any tax permitted by

Section 181 of the Kentucky constitution. An ad valorem

tax levied pursuant to this section shall not be

considered for purposes of calculating either the maximum

tax rate or the compensating tax rate in accordance with
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KRS 132.027. Any tax levied for the purpose of paying a

judgment or settlement shall be used solely for such

purpose.
SECTION 8. A NEW SECTION OF KRS CHAPTER 65A IS

CREATED TO READ AS FOLLOWS:

C1D) A local government shall provide for the

defense of any employe in any action in tort arising out

of an act or omission occurring within the scope of his

employment of which it has been given notice pursuant to

subsection (2) of this section. The local government

shall pay any judgment based thereon or any compromise or

settlement of the action except as provided in subsection

(3) of this section -and except that a local government's

responsibility under this section to indemnify an employe

shall be subject to the limitations contained in Section 3

of this Act.

(2) Upon receiving service of a summons and

complaint in any action in tort brought against him, an

employe shall, within ten (1) days of receipt of service,

give written notice of such action in tort to the

executive authority of the local government.

(3) A local government may refuse to pay a judgment

or settlement in any action against an emplovye, or if a

local government pays any claim or judgment against any

employe pursuant to subsection (1) of this section, it may

recover from such employe the amount of such payment and

the costs to defend if:
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(a) The employe acted or failed to act because of

fraud, malice or corruption;

(b) The action was outside the actual or apparent

scope 0of his employment;

(c) The employe willfully failed or refused to

assist the defense of the cause of action, including the

failure to give notice to the executive authority of the

local government pursuant to section (2) of this section;

or

(d) The employe compromised or settled the claim

without the approval of the governing body of the 1local

governmental.

SECTION 9. A NEW SECTION OF KRS CHAPTER 65A IS
CREATED TO READ AS FOLLOWS:

This Act shall apply to all actions in tort in which

money damages have not be adjudged as of the effective

date of this Act.
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Bill Draft #19

EXPANDED FAIR PLAN

Section 1. KRS 304.35-010 is amended to read as follows:

(1) As used in this subtitle:

(a) "Casualty insurance" [hédné only thoé¢ ¢oveéridges for
bodily 1njvEy of property ddmade I1égAl 1iability whidh aré
¢onpined with property Indurance In A Homeovmér orf Farmdymeér
Ingrdnée polic¢y form Approved By thé ¢ormigéidneér/] has the

meaning set forth in KRS 304.5-070: and

(b) "Property insurance" has the meaning set forth in KRS
304.5-050.

(2) All insurers licensed to write and writing property
and casualty insurance in this Commonwealth on a direct basis
shall, subject to approval and regulation by the commissioner
of insurance, establish and maintain a "FAIR" (Fair access to
insurance requirements) plan and establish and maintain a
reinsurance association and formulate and from time to time
amend the plan and articles of association and rules and
regulations in connection therewith, and assess and share on a
fair and equitable basis all expenses, income, and losses

incident

-169-



to such "FAIR" plan and reinsurance association in a
manner consistent with the provisions of this subtitle.

Section 2. KRS 304.35-020 is amended to read as
follows:

Each insurer authorized to write and writing property
and casualty 1insurance on a direct basis in this
Commonwealth shall be required to become and remain a
member of the plan and the reinsurance association, and
comply with the requirements thereof as a condition of its

authority to transact property or casualty insurance

business in Kentucky.

Section 3. KRS 304.35-030 is amended to read as
follows:

(1) The "FAIR" plan and articles of association
shall make provision for a reinsurance association having

authority on behalf of its members as their agent to cause

to be issued property and casualty insurance policies, to
reinsure in whole or in part any such policies, and to
cede any such reinsurance. The plan and articles of
association shall provide, among other things, for the

lines of business to be written, policy forms to be used,

perils to be covered, geographical area of coverage,
compensation and commissions, assessments of members

(which assessments annually shall not exceed one fourth of

one percent (1/4 of 1%) of any such member's net direct
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premium written on a voluntary basis in this state

during the preceding year), participation in the writings,

expenses, 1income and losses in the ©proportion each
member's property and casualty premiums written bear to

the aggregate property and casualty premiums voluntarily

written by all members, the administration of the plan and
association, and any other matter necessary or convenient
for the purpose of assuring fair access to insurance

requirements.

(2) [(The reéindvrdndée Adsociation ERALL Adninigreér
theé ning gvibgidénde Ingurdndeé fund if dirédted to Ao ¢6 by
the ¢conmiddionegr/] If the commissioner, in the

fulfillment of the duties imposed wupon him by KRS

304.13-041, determines that a reasonable degree of

competition does not exist in the market for any lines of

insurance, within the definitions of KRS 304.5-050

(property insurance) and KRS 304.5-070 (casualty

insurance), or either of them, and issues an order to that

effect, the commissioner shall order the governing

committee to promptly amend the plan to include such line

or lines of business unless, in the commissioner's

opinion, an effective residual market mechanism as defined

in KRS 304.13-011(8) is already then functioning to

provide basic insurance requirements to worthy applicants

for reasonable amounts of coverage under such line or
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lines of insurance with insurers licensed to do business

in this state. For accounting and rate making purposes,

the commissioner may require the plan provide for the

establishment and maintenance of separate accounts for any

line included in the plan pursuant to this section.

Section 4. KRS 304.35-040 1is amended to read as
follows:

(1) The reinsurance association éhall be governed by
a committee consisting of seven (7) persons to be
appointed by the commissioner of insurance within five (5)
days from July 15, 1980. The governing committee shall be
composed of two (2) persons representing insurers
chartered under the laws of the Commonwealth of Kentucky,
one (1) person representing an insurer that 1is neither
chartered under the laws of the Commonwealth of Kentucky
nor affiliated with one (1) of the national insurance
trade associations, one (1) person representing an insurer
from each of the following three (3) associations:
American Insurance Association, Alliance of American
Insurers, National Association of Independent Insurers,
and one (1) licensed insurance agent.

(2) Within thirty (30) days following July 15, 1980,
the governing committee of the association shall submit to

the commissioner of insurance, for his review, a proposed
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"FAIR" plan and articles of association consistent with
the provisions of this subtitle.

(3) The "FAIR" plan and articles of association
shall be subject to approval by the commissioner of
insurance and shall take effect five (5) days after having
been approved by him. If the commissioner disapproves all
or any part of the proposed plan and articles, the
governing committee of the association shall within
fifteen (15) days submit for review an appropriately
revised plan and articles; and, if the governing committee
fails to do so, the commissioner shall thereafter
-promulgate such plan and articles consistent with the
provisions of this subtitle.

(4) The governing committee of the association may,
on its own initiative or shall at the request of the
commissioner, amend the plan and articles, subject to
approval by the commissioner.

(5) The governing committee of the association

shall, on or before April 1 of each year, file with the

commissioner, on such forms as the commissioner requires,

an accounting of the plan's operations during the

preceding calendar year together with its financial

condition, and its wunderwriting experience as to each

separate account maintained therein, as of the end of such

year. The commissioner may require interim accountings on
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a quarterly basis or examine the dffdirs of the

association when, in his opinion, such action is necessary

to determine the continued solvency of the reinsurance

association.

(6) If at any time the commissioner determines that

the reinsurance association 1is or may become unable to

meet its financial obligations during the current year,

the commissioner shall order the governing committee to

levy appropriate assessments within the limitations of KRS

304.35-030(1) against all members. If the commissioner

further determines that such assessment, when levied at

the maximum rate for any account during any calendar year,

is or may be insufficient to maintain the solvency of the

reinsurance association for at least one vear, the

commissioner shall order each member to collect a premium

surcharge for the benefit of the reinsurance association

of one dollar ($1.00) from the holder of each individual

policy or certificate written or renewed either

voluntarily by such member or as a residual market

mechanism assignment during the subsequent twelve (12)

month period. Such policy or certificate surcharge shall

be remitted monthly to the association by each member and

shall be in addition to any assessments levied against the

member pursuant to KRS 304.35-030(1) by the governing

committee.
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Section 5. A new section of KRS Chapter 304,
Subtitle 35, is created to read as follows:

There shall be no liability on the part of, and no

cause of action of any nature shall arise against any

member insurer, servicing insurer, insurance agent,

inspector or inspection bureau, adjustor or adjusting

firm, placement facility, or reinsurance association, or

the governing committee, or the agents or employees of any

of them, or the commissioner of insurance Or his

authorized representatives, for any inspections undertaken

or statements made by any of them concerning the risk to

be insured, or any person having a legal interest therein,

and any reports and communications in connection therewith

shall not be considered public documents.
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Bill Draft #20a: Liability Insurance for Local

Governments

KRS 65.150 is amended to read as follows:
(1) A county, city or urban-county government and

any board, commission, agency or authority of a county,

city or urban-county government may expend funds necessary

to 1insure any of its employees [##d], officials and

property against any liability or property. damage arising

out of an act or omission committed in the scope and
course of legal duties.

(2) A county fee officer and his deputies and
assistants may be insured pursuant to subsection (1) of
this section, or the officer may expend excess fees to
insure himself and his deputies and assistants against any
liability arising out of an act or omission committed in
the scope ahd course of performing legal duties.

(3) Any ©parties eligible to expend funds for
insurance pursuant to this section may associate, pursuant

to KRS 65.210 to 65.300, for the purpose of insuring

themselves against any liability or property damage.

(4) An association of governmental units formed for

the purpose of providing insurance to the participating

members may act on behalf of and with the approval of the

-176-



participating governmental units to borrow money and issue

revenue bonds to fund the costs of ©providing the

insurance. Revenue bonds issued pursuant to the authority

granted in this subsection shall be issued in accordance

with KRS 65.270.
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Bill Draft #20b

REPEAL OF FICTITIOUS GROUP STATUTE

Section 1. KRS 304.12-210 is hereby repealed.

(KR® B04/12+219

(1) Yo indhrer or 4ny péréon on behalf of ddy
ingurér ERAIl ndke/ offeér Lo nhaké/ or peérmit  dny
préférende o distinetion in propeérty/ warineg/ ¢dsvdlty of
gurety ingvrdnce 4é Lo form of policy/ certificdareé/
preémivn rare/ benefits/ preférred Aistiipvtion of profits
ot dividénds/ or d¢onditidnd of Insvrdneé/ on A group
badid/ Paded vpon ménbership/ Aonmenbership/ enploymént/
or of Any péréon or peérsond Py of in Any pArti¢ular gréup/
AdspeiALion/ ¢orporation/ or ordanization/ oF enployes of
Any PArLi¢vlar enployer/ And SRAIL Aot naké thé foredoing
preférénde or distinetidn avallable In ahy évént based
vpon Any fletitiovd droviping of peéréons 4¢ défined in this
¢ode) $ueh filéririons drovuping being Neréby defingd 4nd
de¢lared o Bé Any grovping by vay of tédbérship/
honmetpership/ liéende/ frinchide/ enploymént/ ¢Eontriady
Agrement or Ay Srther nethod or nedns/ éxceépr/ where
vndey ¢onuon  majority owhersghip And thé  samé  dire¢y
operating managénent/]
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((2) Thé resrric¢tiondg 4nd Timitdtiong of  this
gection SHALL not exténd or Apply Lo Adtomdpilés 1ifé/
healen/ adccident of QAigdpility Insurdn¢e/ oFf vihére those
grovped Aré éngddged 1h A JoIRE  veéRtwuré oFf 4 ¢orudh
¢ongtruetion or démelirion projedt of £ 1idpiliry)
property  And  $uréty  Ihsurdndé  for  publi¢  Rousing
AVEROritied ¢rédreéd purévdnt £o KRS Chaptér 8o/

(3) MNothimng in tRid dedrion $WALL Apply to  4ny
¢otpany which ¢onfings Itd direet insurdnee Dbusiness 1o
thig ¢tdte 4nd Lo theé providing of insuranee for tLhé
benéfit of ité meénmbers/ oFf mnedbers of Its paArent or
sponsoring oSrganizdtion/ providing &ueh ¢ompany waé In
prigtencd And  ¢onfining Ité  indurdndé pusineds  and
pperationg 1n $uch ndnney prisr o Jamhdry I/ 1968/]
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Bill Draft #21

EXTENDED NOTIFICATION OF CANCELLATION AND NON RENEWAL

Section 1. KRS 304.20-040 1is amended to read as
follows:

(1) As used in this section:

(a) “"Policy" means an automobile liability insurance
policy, delivered or issued for delivery in this state,
assuring a single individual or husband and wife resident
of the same household, as named insured, and under which
the insured vehicles therein designated are of the
following types only:

1. A motor vehicle of the private passenger Or
station wagon type that is not used as a public or livery
conveyance for passengers, nor rented to others;

2. Any other four-wheel vehicle with a load capacity
of fifteen hundred (1500) pounds or less which is not used
in the occupation, profession or business of the insured;
provided, however, that this section shall not apply:

a. To any policy issued under an automobile assigned
risk plan;

b. To any policy insuring more than four (4)

automobiles; or
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c. To any policy covering garage, automobile sales
agency, repair shop, service station or public parking
place operation hazards;

(b) “"Automobile liability insurance policy" includes
only coverage for bodily 1injury and property damage
liability, basic reparations benefits and the provisions
therein, if any, relating to medical payments, uninsured
motorists coverage, and automobile physical damage
coverage;

(c) “"Renewal" or "to renew" means the issuance and
delivery by an insurer of a policy replacing at the end of
the policy period a policy previously issued and delivered
by the same insurer, or the issuance and delivery of a
certificate or notice extending the term of a policy
beyond its policy period or term; provided, however, that
any policy with a policy period or term of less than three
(3) [#i%x (6)] months shall for the purpose of this
section be considered as if written for a policy period or
term of three (3) [#¢i%x (6)] months. Provided, further,
that any policy written for a term longer than one (1)
year or any policy with no fixed expiration date, shall
for the purpose of this section, be considered as if
written for successive policy periods or terms of one (1)

year, and such policy may be terminated at the expiration

of any annual period upon giving seventy five (75)

[twénty (20)] days' notice of cancellation prior to such
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anniversary date, and such cancellation shall not be
subject to any other provisions of this section; and

(d) “Nonpayment of premium" means failure of the
named insured to discharge when due. any of his obligations
in connection with the payment of premiums on a policy, or
any installment of such premium, whether the premium is
payable directly to the insurer or its agent or indirectly
under any premium finance plan or extension of credit.

(2) (a) A notice of cancellation of a policy shall
be effective only if it is based on one (1) or more of the
following reasons:

1. Nonpayment of premium; OrC

2. The driver;s license or motor vehicle
registration of the named insured or of any other operator
who either resides in the same household or customarily
operates an automobile insured under the policy has been
under suspension or revocation during the policy period
or, if the policy is a renewal, during its policy period
or the one hundred eighty (180) days immediately preceding
its effective date;

(b) This subsection shall not apply to any policy or
coverage which has been in effect less than sixty (60)
days at the time notice of cancellation is mailed or
delivered by the insurer unless it is a renewal policy;

(c) Modification of automobile physical damage

coverage by the inclusion of a deductible not exceeding
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one hundred dollars ($100) shall not be deemed a
cancellation of the coverage or of the policy; and

(d) This subsection shall not apply to nonrenewal.

(3) No notice of cancellation of a policy to which
subsection (2) of this section applies shall be effective
unless mailed or delivered by the insurer to the named
insured at least twenty (20) days prior to the effective
date of cancellation; provided, however, that where
cancellation is for nonpayment of premium at least
fourteen (14) days' notice of cancellation accompanied by
the reason therefor shall be given. This subsection shall
not apply to renewals.

(4) No insurer shall refuse to renew a policy of
automobile insurance solely because of the age of the
insured.

(5) No insurer shall fail to renew a policy unless
it shall mail or deliver to the named insured, at the

address shown in the policy, at least seventy five (75)

[twénty (20)] days' advance notice of its intention not
to renew. [THié $ubsedtion #hall et Apply/

(4) 1f the ingwrér hdé ndnifédted ité willinghess 1o
ténew/ or]

({B) In ¢ade of nonpdyment of preémivn/ Proyidéd
that/ wotwithéranding the failure of ah insureér té ¢omply
with ywig #vbséction/ the policy shall rérminaté on the
¢ffecrive dare of any orheér indurdneé policy with réspéct

to any Avtonopileé desidndtéd in both poli¢ies/)
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(6) Renewal of a policy shall not constitute a
waiver or estoppel with respect to grounds for
cancellation which existed before the effective date of

such renewal.

(7) If the insurer has manifested its willingness to

renew by mailing or delivering of a renewal notice, bill,

certificate, or policy to the first named insured at his

last known address at least thirty (30) days before the

end of the current policy period with the amount of the

renewal premium charge and its due date clearly set forth

therein; then the policy shall expire and terminate

without further notice to the insured on the due date

unless the renewal premium is received by the insurer or

its authorized agent on or before that date. When any

policy terminates pursuant to this subsection because the

renewal premium was not received on or before the due

date, the insurer shall, within fifteen (15) days, deliver

or mail to the first named insured at his last known

address a notice that the policy was not renewed and the

date on which the coverage under it ceased to exist.

(8) (a) Proof of mailing of renewal premium to the

insurer or its agent, when authorized, on or before the

due date, shall constitute a presumption of receipt

pursuant to Subsection (7).

(b) Proof of mailing of notice of cancellation or of
intention not to renew or of.reasons for cancellation or
nonrenewal to the named insured at the address shown 1in
the policy, shall be sufficient proof of notice.
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(9)[{7)] No insurer shall impose oOr request an
additional premium higher than 1its standard prehium for
automobile insurance, cancel or refuse to issue a policy,
or refuse to renew a policy solely because the insured or
the applicant is handicapped or a physically disabled
person, so long as the handicap or physical disability
does not substantially impair the person's mechanically
assisted driving ability.

(10)([(8)] When an automobile liability 1insurance
policy is canceled other than for nonpayment of premium,
or in the event of failure to renew a policy of automobile
liability insurance to which subsection (5) of this
section applies, the 1insurer shall notify the named
insured of his possible eligibility for automobile
liability insurance coverage through the Kentucky
automobile assigned risk plan. Such notice shall accompany
or be included in the notice of cancellation or the notice
of intent not to renew. Such notice shall also inform the
insured that he may, within four (4) days, request the
commissioner in writing to determine whether there 1is
sufficient reason to cancel or not to renew the policy.
Within fourteen (14) days of receiving such a written
request, the commissioner shall send his findings to the
insurer and to the insured. When he sends his findings,
the commissioner shall notify both parties of their right

to request a hearing under KRS 304.2-310(2)(b).
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(10)[(9)] The reason for nonrenewal or
cancellation shall accompany or be included 1in the notice
of nonrenewal or cancellation.

(11)((19)] There shall be no liability on the part
of and no cause of action of any nature shall arise
against the commissioner Ofr against any insurer, 1its
authorized representative, its agents, its employees, oOr
any firm, person or corporation furnishing to the 1insurer
information as to reasons for cancellation or nonrenewal,
for any statement made by any of them in any written
notice of cancellation or nonrenewal, or 1in any other
communication, oral or written specifying the reasons for
cancellation or nonrenewal, or the providing of
information pertaining thereto, or for statements made or
evidence submitted at any hearings conducted in connection
therewith.

Section 2. KRS 304.20-310 is amended to read as
follows:

As used in KRS 304.20-320 to 304.20-350:

(1) “Renewal" or "to renew" means the issuance and
delivery by an insurer at the end of a policy period or
term of a policy superseding a policy previously issued
and delivered by the same insurer, or the issuance and
delivery of a certificate or notice extending the term of
an existing policy beyond its policy period or term. For

the purpose of KRS 304.20-320 to 304.20-350, any policy
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period or term of less than six (6) months shall be
considered to be a policy period or term of six (6) months
and any policy period or term of more than one (1) year or
any policy with no fixed expiration date shall be
considered a policy period or term of one (1) year;

(2) “Nonpayment of premium" means the failure of the
named insured to discharge any obligation 1in connection
with the payment of premiums on property or casualty
insurance subject to KRS 304.20-320 to 304.20-350, whether
such payments are directly payable to the insurer or 1its
agent or indirectly payable under a premium finance plan
or extension of credit. “Nonpayment of premium"” shall
include failure to pay dues or fees where payment of such
dues or fees is a prerequisite to obtaining or continuing
property or casualty insurance coverage;

(3) “Termination" means either a cancellation or
nonrenewal of property or casualty insurance coverage in
whole or in part. A cancellation occurs during the policy
period or term as set forth 1in subsection (1) of this
section. A nonrenewal occurs at the end of the policy
period [y¢#¥] or term as set forth in subsection (1) of
this section. For the purpose of KRS 304.20-320 to
304.20-350, the transfer of a policyholder between
companies within the same insurance group shall ©be
considered a termination, but requiring a reasonable

deductible, reasonable changes in the amount of insurance,
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intention not to renew the policy upon expiration of the
current policy period with [/ Thé ingduréd mdy reédquést is
writing 4n e¢xplanation of tLthe Ingdrér/¢ reéddon for 4

noRrenewal/ Upon rédeipt of Eueh rédquedt/ the ihgdurer
$RAll providél a written explanation of the specific

reason or reasons for the nonrenewal;

[(B) Wo notide of Inrention not 1o reéneéw shall pé
requiréd vwhére thé ndmed Idsvred 1é givén nori¢é of the
ingurér /¢ willingnéés t¢é reénew the poli¢y by nailing of
delivering of 4 renewal norideé/ Pill/ d¢ertificare/ of
policy/ #nd]

(b)[¢] If notice 1is not provided pursuant to
paragraph (a) of this subsection, coverage shall be deemed
to be renewed for the ensuing policy period upon payment
of the appropriate premium under the same terms and
conditions, and subject to the provisions of KRS
304.20-330, until the named insured has accepted
replacement coverage with another insurer, or until the
named insured has agreed to the nonrenewal.

(c) If the insurer has manifested its willingness to

renew by mailing or delivering of a renewal notice, bill,

certificate, or policy to the first named insured at his

last known address at least thirty (30) days before the

end of the current policy period with the amount of the

renewal premium charge and its due date clearly set forth

therein; then the policy shall expire and terminate

without further notice to the 1insured on the due date
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(a) A notice of cancellation of insurance subject to
KRS 304.20-300 to 304.20-350 by an insurer shall be in
writing, shall be delivered to the named insured or mailed
to the named insured at the last known address of the
named insured, shall state the effective date of the
cancellation, and shall be accompanied by a written
explanation of the specific reason Or re€asons for the
cancellation; and

(b) The notice of cancellation referred to in
paragraph (a) of this subsection shall be mailed or
delivered by the insurer to the named insured at least
fourteen (14) days prior to the effective date of the
cancellation if the cancellation occurs within sixty (60)
days of the date of issuance of the policy. Such notice of
cancellation shall be mailed or delivered by the insurer

to the named insured at least seventy five (75) [fhi¥ty

(39)] days prior to the effective date of the
cancellation if the policy has been in effect more than
sixty (60) days.

(3) Nonrenewals.

(a) No insurer shall refuse to renew a property or
casualty insurance policy subject to KRS 304.20-300 to

304.20-350 unless at least seventy five (75) (LtRIrLY

(30)] days before the end of the policy period as
described in KRS 304.20-310(1), the insurer shall mail or
deliver to the named insured, at the last known address of

the named insurced, written notice of the insurer's
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unless the renewal premium is received by the insurer or

its authorized agent on or before that date. When any

policy terminates pursuant to this subsection because the

renewal premium was not received on or before the due

date, the insurer shall, within fifteen (15) days, deliver

or -.mail to the first named insured at his last known

address a notice that the policy was not renewed and the

date on which the coverage under it ceased to exist.

(d) Proof of mailing of renewal premium to the

insurer or its agent, when authorized, on or before the

due date shall  constitute a presumption of receipt

pursuant to Subsection (c).

(4) No 1insurer shall increase the premium for a
property or casualty insurance policy subject to KRS
304.20-300 to 304.20-350 more than twenty-five percent
(25%) of the premium for the preceding policy term for

like coverage and like risks unless at least seventy five

(75) [(fRirty (39)] days before the end of the policy
period as described in KRS 304.20-310(l1), the insurer
shall mail or deliver to the named insured, at the last
known address of the named insured, notice of such premium
increase or a notice ([Bi1ll]lfor the renewal premium
amount and the insurer shall mail or deliver to its agent,
if any, a duplicate notice of the premium amount
(ih¢reédde]l. In order to comply with this requirement,
the 1insurer may extend the period of coverage of the

current policy at the expiring premium.
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Bill Draft #22

CONFIDENTIALITY OF PEER REVIEW RECORDS

Section 1. KRS 311.377 1is amended to read as
follows:

(1) Any person who applies for, or is granted staff
privileges after June 17, 1978, by any health services
organization subject to licensing under the certificate of
need and licensure provisions of KRS Chapter 216B, shall
be deemed to have waived as a condition of such
application or grant, any claim for damages for any good
faith action taken by any person who 1is a member,
participant in or employee of or who furnishes

information, professional counsel or services to any

committee, board, commission, or other entity which 1is
duly constituted by any licensed hospital, organized

medical staff, medical society, or association affiliated

with the American Medical Association, American Podiatry
Association, American Dental Association, American
Osteopathic Association or the American Hospital
Association, or a medical care foundation affiliated with
such a medical society or association, or governmental or

quasi-governmental agency when such entity is performing

the designated function of review of credentials or
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retrospective [(d¢sidndtéd £é] review and [évaAlvdte thé

Redlth ¢dre¢ A¢¥é) evaluation of the competency of

professional acts or conduct of other health care

personnel. This subsection shall have equal application
to, and the waiver be effective for, those persons who,
subsequent to June 17, 1978, continue to exercise staff
privileges previously granted by any such health services
organization.

(2) At all times in performing a designated

professional review function, the [The) proceedings,

records, opinions, conclusions and recommendations of any

committee, board, commission, medical staff, professional

standards review organization, or other entity, as
referred to in subsection (1) of this section shall be
confidential and privileged and shall not be subject to
discovery, subpoena, or introduction into evidence, in any
civil action in any court or in any administrative
proceeding before any board, body, or committee, whether

federal, state, county, or city, except as specifically

provided with regard to the board in KRS 311.605(2). This

subsection shall not apply to any proceedings or matters
governed exclusively by federal law or federal regulation.

(3) Nothing in subsection (2) of this section shall
be construed to restrict or limit the right to discover or

use in any civil action or other administrative proceedings
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any evidence, document Or record which 1is subject to
discovery independently of the proceedings of the
[¢oounitree/ poard/ ¢omiséion/ profesgional
dfandardérevievw organizarion of othér] entity to which
subsection (l) of this section refers.

(4) No person who presents or offers evidence 1in
proceedings described in subsection (2) of this section or
who is a member of any [¢onwittéé/ board/ ¢onunigsion/
Professional #randards review orgdnizatisn] entity before
which such evidence is presented or offered may refuse to
testify in discovery or upon a trial of any civil action
as to any evidence, document oOr record described 1in
subsection (3) of this section or as to any information.
within his own knowledge except as provided in subsection
(5) of this section.

(5) No person shall be permitted or compelled to
testify concerning his testimony or the testimony of
others except that of a defendant given 1in any proceeding
referred to in subsection (2) of this section, or as to
any of his opinions formed as a result of such proceeding.

(6) In any action in which the denial, termination

or restriction of staff membership Or privileges by any

health care facility [émfity] shall be in issue, agents,
employees or other representatives of a health care entity

may with the consent of such health care entity testify
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concerning any evidence presented in proceedings related

to the facility's [¢énfify/é] denial of such staff

membership of privileges.

(7) Nothing in this section shall be construed to
restrict or prevent the ©presentation of testimony,
records, findings, recommendations, evaluations, opinions,
or other actions of any [¢onmmittéd/ Dodrd/ ¢ommigédicn/
Profegsiond]l $randdrdg review oSrdganization/ oF otheér]
entity described in subsection (1) of this section, in any
statutory or administrative proceeding related to the
functions or duties of such [#&dy ¢conmmittée/ Poard/
conmhigdion/ professiondl srdndardé review organization/ or
the¥] entity. |

(8) In addition to the foregoing, the immunity

provisions of the federal Health Care Quality Improvement

Act of 1986, P.L. 99-660, shall be effective arising under

state laws as of the effective date hereof.

Section 2. KRS 311.605 is amended to read as follows:

(1) Every county board of health shall, at such
times as are fixed by the board, report to the board the
name and address of each person believed to be engaged in
the practice of medicine or oéteopathy, as defined by KRS
311.550, within their respective jurisdictions. The county
boards of health shall also report to the board and to the

county and Commonwealth's attorneys of their respective
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counties all violations of KRS 311.550 to 311.620 and
shall assist in the enforcement thereof.

(2) For the purpose of enforcing the provisions of
KRS 311.550 to 311.620, agents of the board shall have the
power and authority to administer oaths, to enter upon
premises at all times for the purpose of making
inspections, to seize evidence, to interrogate all
persons, and to require the production of books, papers,
documents oOr other evidence. The term "premises" 2as used
in this subsection shall include physician offices,
pharmacies and all health care facilities licensed oOr
regulated by the Commonwealth. Agents of the board may
only require pharmacies to produce prescription records
and health care facilities to produce records of patients

or physician peer reviews. Such inspection Or seizure of

peer review records shall not affect the confidential

nature of those records as provided in KRS 311.377, and

the board shall maintain such peer review records so as to

protect the confidentiality thereof.

(3) The board may institute, in its own name,
proceedings to temporgrily or permanently restrain and
enjoin violations of KRS 311.550 to 311.620, regardless of
whether the defendant has been convicted for violation oL
the penal provisions thereof, and shall not be required to

pay any costs or filing fees or furnish any tond 1in



connection therewith. Violation of injunctions and

restraining orders shall be punished as a contempt without

the intervention of a jury.



Bill Draft #23a

TRIGGERED RATE FILING

SECTION 1. A NEW SECTION OF SUBTITLE 13 OF KRS

CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1) All insurers subject to this subtitle shall, for

lines of business prescribed by the Commissioner, on Ofr

before of each year, file with the

Commissioner an _experience report. The form of the

experience report shall be prescribed by the Commissioner.

(2) The Commissioner shall establish ranges of

trigger ratios for the lines of business named in each

experience report. The ranges of trigger ratios may vary

by line of business, recognizing factors such as the

different investment income potential for each line of

business. The Commissioner may from time to time change

the range of trigger ratios for a line of business to

reflect current circumstances such as changes in

investment income potential.

(3) When an insurer's trigger ratio for a line of

business for a time period specified by the Commissioner

falls outside the range of trigger ratios established

oursuant to subsection (2) of this section, the insurer

shall file with the department at rate filing for that
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line of business. Procedures for such rate filings shall

be established by the Commissioner.

(a) The commissioner may order a rate filing by

an insurer which has a trigger ratio within the range of

trigger ratios established pursuant to subsection (2) of

this section when the <circumstances 1indicate a rate

filing is needed, such as a trend in the insurer's trigger

ratio which suggests developing problems.

(4) If the rate filing required by subsection (3) of

this section indicates that a rate change is necessary,

the Commissioner may order the insurer to make an

appropriate rate change. The insurer may appeal this

order. Any such appeal shall be made pursuant to subtitle

2 of this chapter.

(5) The Commissioner may exempt an insurer from the

experience reporting requirements of this section for a

line of business if the Commissioner determines that the

insurer's market share of a line of business 1s not

substantial. Such an exemption may at any time be revoked

by the Commissioner.
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Bill Draft #23b
FLEX RATING

Section 1. KRS 304.13-051 1is amended to read as
follows:

(1) In a competitive market, every insurer shall
file with the Commissioner rates and supplementary
information to be used in this state for commercial risks
as designated by the Commissioner and for all personal
risks. Such rates and supplementary rate information shall
be filed not later than fifteen (15) days after the date
of first use of the rates, unless the Commissioner finds
after a hearing that an insurer's rates require_ closer
supervision because of the insurer's financial condition.
On such a finding, rates for both personal and commercial
risks, suppiementary rate information, and supporting
information shall be filed with the Commissioner at least
thirty (30) days before the effective date of the rates.
Such an order shall expire no later than one (1) year
after it is issued.

(2) In a noncompetitive market, every insurer shall
file with the Commissioner all rates for +that market,
supplementary rate information, and supporting information

at least <=hirty (30) days before the proposed. effective
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date of the rates. On application of the filer, the
Commissioner may authorize an earlier effective date.

(3) Any rate filing in effect at the time the
Commissioner determines that competition does not exist
pursuant to KRS 304.13-041 shall be deemed to be effective
until disapproved pursuant to the procedures ahd rating
standards of this chapter.

(4) Every insurer shall file with the Commissioner
all rating manuals and underwriting rﬁles that it uses in
this state not 1later than fifteen (15) days after they
become effective. Such manuals, rules and guidelines must
be adhered to until amended. The Commissioner may exempt
an insurer from filing supporting information if it files
by reference, with or without deviation, to a filing which
is in effect for another insurer or an advisory
organization.

{5)(a) No insurer shall place into effect any rates,

manuals, or underwriting rules which it proposes to use

pursuant to subsection (1) or (4) of this section if such

rates, manuals or underwriting rules will result in an

increase or decrease of more than twenty—five percent

(25%) from such insurer's then existing rates for any

classification of risks in any cf its rating territories

within a twelve (12) month period of time.
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(B) Any insurer which proposes to change its then

existing rates, manuals Or underwriting rules so as to

effectively increase or decrease the rates of any

classification of risks within any rating territory more

than twenty-five percent (25%) within a twelve (12) month

period shall file all such rates and supplemental rating

information which shall not become effective until

approved by the commissioner.

(6)[%] Rates and supplemental rating information
for a residual market mechanism shall not become effective
until approved by the Commissioner.

(7)(6] The Commissioner shall review filings made

in accordance with subsections (2), (5)(b) and (6) [and
(3)] of this section as soon as reasonably possible after
they have been made in order to determine whether they
meet the applicable requirements of this chapter. Each
filing shall be on £ile for a waiting period of thirty
(30) days before it becomes effective, which period may be
extended by the Commissioner for an additional period not
to exceed thirty (30) days 1if he gives written notice
within such waiting period to the insurer which made the
filing that additional time is needed for consideration of
the filing. The Commissioner may, when he déems it to be
in the public interest, hold a public hearing on any

filing before said filing becomes effective to determine
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whether the filing meets the requirements of this
subtitle. In the event that a hearing is held under the
provisions of this subsection, the waiting ©periods
specified in this subsection shall not begin to run until
thirty (30) days after the close of such hearing. The
burden of establishing that the filing under consideration
meets the requirements of this subtitle is on the insurer
which makes such filing. A filing shall be deemed to meet
the requirements of this subtitle unless disapproved by
the Commissioner within the waiting period or any

extension thereof.
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Bill Draft #24

KENTUCKY EXPERIENCE IN RATE MAKING

SECTION 1. A NEW SECTION OF SUBTITLE 13 OF KRS
CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Every insurer shall provide to the Commissioner such

information as the Commissioner may require to demonstrate

to what extent the insurer's rates are based upon its

Kentucky experience.
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Bill Draft #26

CLOSED CLAIM INFORMATION

SECTION 1. A NEW SECTION OF KRS CHAPTER 304.3 IS

CREATED TO READ AS FOLLOWS:

(1) Every authorized insurer which writes casualty

insurance in this state shall develop, maintain and report

to the Commissioner of Insurance, as an exhibit to its

annual statement, such information as shall be required by

the Commissioner with regard to each bodily injury claim

made against it or its insured by any person who has

sustained bodily injury from an accident occurring within

the confines of this Commonwealth. Eacn such claim shall

be reported with the annual statement covering the period

during which the claim was closed. The Commissioner may,

upon 90 days' notice to any authorized insurer, reguire

information on claims closed during any other period

designated by him.

(2) The information to be reported in accordance

with the provisions of this Act shall, when applicable,

include:

(a) information relating to the identification of

the insurer;

(b) information relating to the casualty insurance

policy including the type or types of insurance, the
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amounts of various policy limits, whether the policy was

occurrence or claims-made, the <classification of the

insured, and reserves for the claim;

(c) details concerning any injury, damage, and other

losses that were the subject of the claim, including the

types of injuries, damages, and other losses, where and

how injuries, damages, and other losses occurred, age of

any injured party, and whether an injury was work-related;

(d) details relating to the claims process including

whether suit was filed, where suit was filed, whether

attorneys were involved, stage at which the claim was

closed, court verdict, information relating to appeals,

number of defendants, and whether the claim was settled

outside of court and, if so, at what stage;

(e) detailed information relating to the amounts

paid on the claim including information relating to the

total amount of a court award, the amount paid by the

insurer, amounts paid by other insurers, amounts paid by

other defendants, collateral Sources, structured

settlements, amount of noneconcomic compensatory damages,

amount of prejudgment interest, amounts paid for defense

costs, amounts paid for punitive damages, and amounts of

allocated loss adjustment expenses; and

(f) any other information that the Commissioner

determines to be significant in allowing the Department
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and the General Assembly to monitor the casualty insurance

industry and its workings with the civil justice system

and to assure that casualty insurance is available,

affordable, and providing adequate protection in Kentucky.

(3) The Commissioner shall adopt, in accordance with

the provision of KRS Chapter 134, administrative

requlations setting out the manner and form in which the

information required by this Act is to be reported.

(4) The Commissioner shall compile the information

reported pursuant to this Act and shall prepare annually a

written report on the composite information. The report

shall be available to the public except that individual

bodily injury claims information shall be kept

confidential by the Department. Copies of the report

shall be provided to the Governor and the presiding

officers of each house of the General Assembly.
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Bill Draft #27
INSURANCE POLICY SIMPLIFICATION
SECTION 1. A NEW SECTION OF KRS CHAPTER 304.14 IS

CREATED TO READ AS FOLLOWS:

(1) No insurance policy for homeowners, dwelling

fire, automobile, accident and health, life or other forms

of personal insurance shall be delivered, issued for

delivery, amended or renewed 1in this state after the

effective date set out in subsection (2) of this section

unless the policy is in compliance with the provisions of

this Act.

(2) The Commissioner shall, within one (1) year from

the effective date of this Act, promulgate requlations in

accordance with the provisions of KRS Chapter 13A to carry

out the provisions of this Act and to establish minimum

standards for the readability and intelligibility of

insurance contracts. Within one (1) year of the effective

date of the regulations all insurers licensed to transact

business shall comply with the standards set out by this

Act and promulgated by the Commissioner.

(3) The Commissioner may, by order, exempt a3 type of

personal lines insurance policy from the provisions of
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this Act if the Commissioner finds that type of policy 1is

generally understood by persons to whom it is delivered.

SECTION 2. A NEW SECTION OF KRS CHAPTER 304.14 IS
CREATED TO READ AS FOLLOWS:

(1) All insurance policies subject to the provisions

of this Act shall contain as the first page or first page

of text, if it is preceded by a title page or pages, a

cover sheet or sheets as provided in this Section. The

cover sheet or sheets shall be printed in legible type and

readable langquage, and shall contain at least the

following:

(a) A brief statement that the policy is a legal

contract between the policy owner and the company;

{b) The statement "READ YOUR POLICY CAREFULLY. This

cover sheet provides only a brief outline of some of the

important features of your policy. This 1is not the

insurance contract and only the actual policy provisions

will control. The policy itself sets forth, in detail,

the rights and obligations of both you and your insurance

company. IT IS THEREFORE IMPORTANT THAT YOU READ YOUR

POLICY.. " and

{c) An index of the major provisions of the policy

or contract and the pages on which they are found which

may include the following items:

1. the person or persons insured by the policy,
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2. the applicable events, occurrences, conditions,

losses or damages covered by the policy,

3. the limitations or conditions on the coverage of

the policy,

4. definitional sections of the policy,

5. provisions governing the procedure for filing a

claim under the policy,

6. provisions governing cancellation, renewal, or

amendment of the policy by either the insurer or the

policyowner,

7. any options under the policy, and

8. provisions governing the insurer's duties and

powers in the event that suit is filed against the

insured.

(2) The cover sheet may include, either as part of

the index or as a separate section, a brief summary of the

extent and types of coverage in the policy.

(3) No cover sheet shall be used unless it has been

filed with and approved by the Commissioner. The cover

sheet shall be deemed approved sixty (60) days after

filing unless disapproved by the Commissioner within the

sixty - (60) day period, subject to a reasonable. extension

of times as the Commissioner may require by notice given

within the sixty (60) day period. The Commissioner shall
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disapprove any cover sheet which does not meet the

requirements of this Section. Any disapproval shall be

delivered to the insurer in writing, stating the grounds

therefor.
SECTION 3. A NEW SECTION OF KRS CHAPTER 304.14 IS
CREATED TO READ AS FOLLOWS:

(1) All insurance policies subject to the provisions

of this Act shall be written in lanquage easily readable

and understandable by a person of average intelligence and

education.

(2) In determining whether a policy or contract is

readable within the meaning of this Section the

Commissioner shall consider, at least, the following

factors:

(a) the simplicity of the sentence structure and the

shortness of the sentences used;

(b) the extent to which commonly used and understood

words are employed;

(c) the extent to which legal terms are avoided;

(d) the extent to which references to other sections

or provisions of the contract are minimized;

(e) the extent to which definitional provisions are

incorporated in the text of the policy or contract; and

(f) any additional factors relevant to the

readability or understandability of an insurance policy or
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contract which the Commissioner may prescribe by

requlation.

SECTION 4. A NEW SECTION OF KRS CHAPTER 304.14 IS

CREATED TO READ AS FOLLOWS:

(1) All insurance policies subject to the provisions

of this Act shall be printed in legible type and in a type

face style approved by the Commissioner. The Commissioner

shall by regulation establish a 1list of type face styles

approved as acceptable.

(2) In determine whether a policy is legible the

Commissioner shall consider, in addition to the

requirements of subsection (1) relating to type face size

and style, the following factors:

(a) margin size;

(b) contrast and legibility of the color of the ink

and paper;

(c) the amount and use of space to separate sections

of the policy;

(d) the use of contrasting titles or headings for

sections or similar aids; and

(e) any additional factors relevant to legibility

which the Commissioner may prescribe by regqulation.
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Bill Draft #28

SURPLUS LINES POLICIES

Section 1. KRS 304.10-090 is amended to read as
follows:

Every insurance contract procured and delivered as a
surplus lines coverage pursuant to this subtitle shall
have conspicuously stamped upon the face page in bold
type, initialed by or bearing the name of the surplus
lines broker who procured it, the following:

"This insurance has been placed with an insurer not
licensed to transact business in the Commonwealth of
Kentucky, but eligible as a surplus lines insurer. The

insurer is not a member of the Kentucky Insurance Guaranty

Association. Should the insurer become insolvent the

protection and benefits of the Kentucky Insurance Guaranty

Association are not available."
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Bill Draft #29

INSURANCE SETTLEMENT

A NEW SECTION OF SUBTITLE 12 OF KRS CHAPTER 304 IS

CREATED TO READ AS FOLLOWS:

(1) All claims arising under the terms of any

contract of insurance, unless there is a proper assignment

of benefits, shall be paid to the named insured not more

than sixty (60) days from the date upon which notice and

proof of claim, in the substance and form required by the

terms of the policy, are furnished the insurer.

(2) If an insurer fails to make a good faith attempt

to settle a claim within the time prescribed in subsection

(1) of this section, the value of the final settlement

shall bear interest at the rate of twelve percent (12%)

per annum.

(3) If an insurer fails to settle a claim within the

time prescribed in subsection (1) of this section and the

delay was without reasonable foundation, the insured shall

be entitled to be reimbursed for his reasonable attorney's

fees incurred. No part of the fee for representing the

claimant in connection with this claim shall be charged

against benefits otherwise due the claimant.
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Bill Draft #30

UNFAIR CLAIMS SETTLEMENT PRACTIES

Section 1. KRS 304.3-200 1is amended to read as
follows:

(1) The Commissioner may, in his discretion, refuse
to continue or may suspend or revoke an insurer's
certificate of authority if he finds after a hearing
thereon, or upon waiver of hearing by the insurer, that
the insurer has:

(a) Willfully violated or willfully failed to comply
with any lawful order of the Commissioner; or

(b) Willfully violated or willfully failed to comply
with any lawful regulation of the Commissioner; or

(c) Willfully violated any provision of this code
other than those for violation of which suspension or
revocation is mandatory; or

(d) Failed to pay taxes on its premiums as required
by law; or

(e) Has committed any wunfair claims settlement
practice as defined in subtitle 12 or regulations
promulgated thereunder.

In lieu of or 1in addition to such suspension or
revocation, the Commissioner may, in his discretion,

reprimand the insurer, which shall be made a part of the
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insurers record, or may levy upon the insurer, and the

insurer shall pay forthwith, an administrative fine as
specified in KRS 304.99-020.

(2) The Commissioner shall suspend or revoke an
insurer's certificate of authority on any of the following
grounds, if he finds after a hearing thereon that the
insurer:

(a) Is in unsound condition, or is being
fraudulently conducted, or is in such condition or using
such methods and practices in the conduct of its business
as to render its further transaction of insurance in this
state currently or prospectively hazardous or injurious to
policyholders or to the public.

(b) With such frequency as to indicate its general
business practice in this state:

1. Has without just cause failed to pay, or delayed
payment of, claims arising under its policies, whether the
claim is in favor of an insured or is in favor of a third
person with respect to the liability of an insured to such
third person; or

2. Without just cause compels insureds or claimants
to accept 1less than the amount due them or to employ
attorneys or to bring suit against the insurer or such an

insured to secure full payment or settlement of such

claims.
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(c) Refuses to be examined, or if 1its directors,
officers, employees or representatives refuse to submit to
examination relative to its affairs, or to produce its
accounts, records and files for examination by the
Commissioner when required, or refuse to perform any legal
obligation relative to the examination.

(d) Has failed to pay any final judgment rendered
against il o in this state upon any policy, bond,
recognizance or undertaking as issued or guaranteed by it,
within thirty (30) days after the judgment became final or
within thirty (30) days after dismissal of an appeal
before final determination, whichever date is the later.

(e) Has actual knowledge by the chief executive
officer or person in charge of Kentucky operations that an
agent employed by the insurer has engaged or is engaging
in conduct in violation of this code and the insurer has
failed to report such conduct to the department.

(£f) No insurer, its agents, servants, or employees
shall incur any 1liability in connection with or as a
result of any disclosure made to the Commissioner of
insurance pursuant to the provisions of this section.

(3) The Commissioner may, in his discretion and
without advance notice or a hearing thereon, immediately
suspend the certificate of authority of any insurer as to

which proceedings for receivership, conservatorship,
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rehabilitation or other delinquency proceedings have been
commenced in any state by the public insurance supervisory
officer of such state.

Section 2. KRS 304.12-230 1is amended to read as
follows:

It is an unfair claims settlement practice for any
person to commit or perform any of the following acts or
omissions [With ¢vué¢h frédiéndy 4¢ to indicdté & déneral
bugingss pracricel

(1) Misrepresenting pertinent facts or insurance
policy provisions relating to coverages at issue;

(2) Failing - to acknowledge and act reasonably
promptly upon communications with respect to claims
arising under insurance policies;

(3) Failing to adopt and implement reasonable
standards for the prompt investigation of claims arising
under insurance policies;

(4) Refusing to pay claims without conducting a
reasonable investigation based upon all available
information;

(5) Failing to affirm or deny coverage of claims
within a reasonable time after proof of loss statements
have been completed;

(6) Not attempting in good faith to effectuate
prompt, fair and equitable settlements of claims in which

liability has become reasonably clear;
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(7) Compelling insureds to institute litigation to
recover amounts due under an insurance policy by offering
substantially less than the amounts ultimately recovered
in actions brought by such insureds;

(8) Attempting to settle a claim for less than the
amount to which a reasonable man would have believed he
was entitled by reference to written or printed
advertising material accompanying or made part of an
application;

(9) Attempting to settle claims on the basis of an
application which was altered without notice to, or
knowledge or consent of the insured;

(10) Making claims payments to insureds or
beneficiaries not accompanied by statement setting forth
the coverage under which the payments are being made;

(11) Making known to insureds or claimants a policy
of appealing from arbitration awards in favor of insureds
or claimants for the purpose of compelling them to accept
settlements or compromises less than the amount awarded in
arbitration;

(12) Delaying the investigation or payment of claims
by requiring an insured, claimant, or the physician of
either to submit a preliminary claim report and then
requiring the subsequent submission of formal proof of
loss forms, both of which submissions contain

substantially the same information;
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(13) Failing to promptly settle claims, where
liability has become reasonably clear;, under one portion
of the insurance policy coverage in order to influence
settlements under other portions of the insurance policy
coverage; Or

(14) Failing to ©promptly provide a reasonable
explanation of the basis 1in the insurance policy 1in
relation to the facts or applicable law for denial of a

claim or for the offer of a compromise settlement.
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Bill Draft #31

LIABILITY INSURANCE CONSUMER'S ADVISORY COUNCIL

OF KENTUCKY

Section 1. A NEW SECTION OF KRS CHAPTER 304 IS
CREATED TO READ AS FOLLOWS:

(1) The Insurance Consumer's Advisory Council of

Kentucky is hereby established.

(2) The members of the insurance consumer's advisory

council shall be nine (9) in number and shall be appointed

by the Governor for a term of four (4) vears. To the

extent possible, each member shall be appointed from a

different geographic region and shall include:

(a) One (1) licensed insurance agent as defined in

KRS 304.9-030.

(b) One (1) representative of an insurance company

which has certificate of authority and is licensed to do

business in Kentucky as defined by KRS 304.1-110.

(c) Two (2) citizens who are consumers of insurance.

(d) One (1) representative of a labor organization

as defined by KRS 336.180.

(e) One (1) attorney at law licensed to practice law

in the Commonwealth of Kentucky.

(f) One (1) representative who self-funds their risk

either on an individual or group basis.

-221-



(g) One (1) representative of general business.

(h) One (1) representative who is a health care

provider.

(3) The chairman of the council shall be selected by

a majority vote of the council. The council shall meet at

least four (4) times annually at the call of the chairman.

The council shall be attached for administrative purposes

to the Kentucky Department of Insurance.

(4) It shall be the function of the council ¢to

advise the Commissioner of Insurance on matters of concern

to the consumers of insurance and problems relating to the

availability and affordability of insurance. The council

shall conduct an ongoing study of the operation of all

laws, rules, requlations, orders, and state policies

affecting consumers and to recommend to the governor, the

legislature and the Commissioner legislation, rules,

regulations, orders and policies in the interest of

consumers of insurance. The council shall maintain

records indicating the final disposition by the official

of any matter so referred.
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Bill Draft #33

FIRE PROTECTION IMPROVEMENT FUND

SECTION 1. A NEW SECTION OF KRS CHAPTER 42 1IS

CREATED TO READ AS FOLLOWS:

(1) There is hereby established in the state

treasury a fund entitled "fire protection improvement

fund". The fund may receive state appropriations, gifts,

grants, federal funds and tax receipts. The fund shall be

disbursed by the state treasurer upon the warrant of the

secretary of the finance and administration cabinet.

(2) Monies in the fund shall include insurance

premium surcharge proceeds as provided for in KRS 136.392.

(3) Monies in the fund shall be used for the fire

protection improvement program established in Section 2 of

this Act.
SECTION 2. A NEW SECTION OF KRS CHAPTER 42 IS
CREATED TO READ AS FOLLOWS:

(1) There is established within the department for

local government a fire protection improvement program to

consist of a system of grants to fire protection districts

and local governments to improve fire protection and

safety for the residents served thereby. Grants made

under this program shall be for priority capital

expenditures such as purchase of major items of equipment

or construction of water lines. Such priority items must
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be certified by the state fire marshall as contributing to

the upgrading of the protection category pursuant to the

fire suppression rating schedule.

(2) The department for local government shall

receive grant applications on an annual basis and review

them based on estimated costs, local contribution and

other criteria specified in regqulation promulgated as

directed herein. The department shall forward all

eligible applications to the state fire marshall for his

review. The state fire marshall shall review applications

using the protection category as the primary criteria for

assigning priorities, starting with the highest (worst)

ratings. The prioritized applications ' will then be

returned to the administrator of the fire protection

improvement program in the office for local government for

a final ranking which shall include additional points in

the ranking formula for local contribution to said

proposed capital project or purchase. The administrator

shall then make awards beginning with the first priority

funded in full then proceeding on down the priority scale,

as available monies allow. The administrator of the fund

shall approve and award all project applications based on

available monies in the fund. Disbursal of funds to the

beneficiary agency shall follow a schedule of payments

based on such rules and regqulations promulgated by the

department for local government. Rankings shall be made

~» 3n annual basis without alteration of previous awards.
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Applications received QreviouSIy but which have not

received awards shall be updated, as needed, by the

applicant in each year's ranking process.

(3) Grants made under this program may be used as

the local share to secure federal funds as long as program

expenditures are in the priority area. Interest earned on

funds received by fire protection districts or local units

of government shall be used by the receiving entity in the

priority expenditure categories prescribed by the state

department for local government.

(4) The department for 1local government shall be

responsible for the promulgation of rules and regulations

necessary to implement the grants program authorized by

this section with assistance from the justice cabinet,

revenue cabinet and public protection and regulation

.cabinet, as.. necessary. . The department_ for local

government shall receive reasonable' administrative- costs

from the program's monies.

(5) Ahy assistance granted under the fire protection

improvement program shall be preceded by an agreement that

an _independent annual audit shall be conducted and that

the audit report will include a certification that said

funds were expended for the purpose intended. A copy of

the audit and certification of compliance shall be

forwarded to the department for local government within

eighteen (18) months after the end of the fiscal year.
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(6) The commissioner of the department for local

government may make direct grants in aid of money out of

the fund to any beneficiary agency for the construction or

acquisition of any approved capital project. When a ‘direct

grant in aid has been made to a beneficiary agency, all

contracts awarded for the purchase of materials, supplies,
N 0

equipment or services, except professional and technical

services, required for the construction or acquisition of

the project shall be awarded to the lowest and best bidder

in the discretion of the beneficiary agency after public

advertisement as required by KRS Chapter 424 or other

applicable law. All contracts awarded under this section

for the construction, reconstruction or renovation of a

puilding or other improvement to real estate shall be

deemed contracts for public works within the meaning of

KRS 341.317 and KRS Chapter 376 and other applicable

. stabutes....;All heneficiary . .agencies -recedvingvt ac direct

grant in aid under this subsection shall keep and maintain

complete and accurate records of accounts of all

expenditures of the grant moneys which shall be subject to

audit by the Commonwealth for a period of five (5) years

after completion of the capital project. Beneficiary

agencies shall complete approved capital projects within a

reasonable period of time as determined by the department

for local government. Upon completion of capital projects,

beneficiary agencies shall submit project completion

reports to the department for local government as
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prescribed by the department for 1local government and

containing such documents and information as may be

necessary to determine compliance with other applicable

statutes and administrative regulations. Beneficiary

agencies shall be liable to repay to the fund any granted

funds for failure to submit full project completion

reports within a reasonable period of time or for

expenditure of granted funds in violation of statutes and

- requlations. No additional funds may be approved until

compliance, except at the discretion of the commissioner

of the department. Any grant moneys not required after all

of the costs of the capital project have been paid by the

beneficiary agency shall be promptly returned to 'the

Commonwealth for reallocation for expenditure for other

capital projects to which such funds had been originally

allocated. i

T M s ey

(7) No capital project shall be constructed under

this_Act except upon land to which (a) the Commonwealth, a

political subdivision of the Commonwealth or the

beneficiary agency of the capital project has a good and

marketable title, free of encumbrances, or (b) the

beneficiary agency of the project has the right to the

uninterrupted use, occupancy and possession for a period

longer than the estimated useful 1life of the capital

project; provided nothing herein shall prohibit the

construction or renovation of public buildings on land

with an existing encumbrance to secure payment of funds
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obtained for the acquisition or improvement of said land.

Each beneficiary agency shall execute and deliver to the

Commonwealth its written assurances, which shall be

binding on such agencies' SUCCeSSOrLS and assigns,

guaranteeing that during its estimated useful life, the

capital project or equipment purchase shall be operated

and maintained for publié purposes and pledging that no

mortgage or other encumbrances shall be placed against any

capital project wholly oOr equipment purchase financed out

of the fund for the breach of which assurances the

Commonwealth shall have right of entry to the capital

project and the beneficiary agency, or its successors and

assigns, shall forthwith convey the title to the capital

project or equipment purchase to the Commonwealth. Similar

assuranées shall be executed and +delivered to the

Commonwealth by the beneficiary agencies of capital

praject"or-equipment~purcha535nfinanced‘in-part out. 0of the

fund and in part from other sources, except that when such

additional funding is derived from the issuance and sale

of revenue bonds or under other statutorily authorized

financing methods, to secure the repayment of which funds

a statutory mortgage lien is granted in févor of any

person "or group of persons, the capital project or

equipment purchase may be encumbered to the extent

authorized or required by the law under which such

financing method was undertaken. The written assurances

provided by beneficiary agencies under this section shall
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be lodged for recording and recorded in the office of thé'

county clerk of the county in which the proposed project

shall be located.

Section 3. KRS 42.190 is amended to read as follows:

(1) On June'l, 1982, and then on or before the first
day of each Decembér, Mafch, June and September
thereafter, the a cabinet shall request in writing of the
administrator of the professional fire fighters foundation
program fund, which is established by KRS 95A.220, and of
the administrator of the law enforcement foundation
program fund, which is established by KRS 15.430, cost
projections of their respective funds for the next

quarter. The cabinet shall also request in writing on the

same schedule revenue estimates of total funds received by

the revenue cabinet from insurance premium surcharge

proceeds as provided for in KRS 136.392.

Based on the estimate of quarterly receipts and the
cost of [(thede] projections; the cabinet shall
(detérmineg Lheé Ptépétﬁéﬂaté ghdré ¢f] allocate the
total insurance premium surcharge proceeds, prescribed in

KRS 136.392, [ft¢ A¢drvé t¢o edadh fvind) among the funds,

as provided for in subsection (2) of this section.

(2) Monies projected for expenditure by the_

professional fire fighters foundation program fund and the

law _enforcement foundation program fund shall be allocated

to those funds on a quarterly basis. All monies not

required to meet gquarterly expenditure projections of the
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professional fire fighters foundation program fund and the

law enforcement foundation program fund shall be allocated

to the fire protection improvement fund.

(3) Any balances in the professional fire fighters

foundation program fund and the law enforcement foundation

program fund shall be transferred into the fire-protection

improvement fund. The transfer shall be made as of the

effective date of this Act.

(4)[({2)] on or before the first day of each
quaiter, the cabinet shall ceftify to the state treasurer
a distribution schedule describing the proportionate share
of total insurance premium,surcharge proceeds accruing to
‘each fund during such Quarter, and the state treasurer
shall pay into each fund's trust and agency account its
proportionate share of all deposited tax  moneys as set

forth and in the manner as prescribed in subsections (1)

and (3) of KRS 136.392.

(5)((3)]1 Moneys deposited in the fire protection

improvement fund's trust and agency account, the

professional fire fighters foundation program fund's trust
and agency account, shall -be invested by the state in
accordance with state investmént practices, and all
earnings from such investments shall accrue to, and be
paid into the respective account from which such
investments are made. All moneys remaining on deposit ét
the close of the state's fiscal year in the professional

fire fighters foundations program fund's trust and agency
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account and all éarnings from investments made from moneys
in this account, shall not lapse, and shall be used only
for the purposes as specified in KRS 95A.200 to 9SA7300.
All moneys remaining on deposit at the close of the
state's fiscal year 1in the 1law enforcement foundation
program fund's trust and égency account, and éll earnings
from investments made.from moneys 1in this account, shall
not lapse, and shall be used only for the purposes. as

specified in KRS 15.410 to 15.500. All monies remaining

on deposit at the close of the state's fiscal year in the

fire protection improvement fund's trust and agency

account and all earnings from investments made from monies

in this account, shall not lapse, and shall be used only

for the purposes specified in Section 2 of this Act.

(6)({4)] The cabinet shall provide monthly

financial reports to the a@ministrator of the fire

protection improvement fund, the administrator of the

professional fire fighters foundation program fund andbthe
administrator of the law enforcement - foundation program
fund respecting the amount of funds received and on
deposit in each fund and the amouﬁt of earnings accruing
to each fund from their investment.

(7) All unencumbered fund balances held under KRS

17.250 in the volunteer fire department aid fund shall be

transferred to the fire protection improvement fund. The

transfer shall be made as of the effective date of this

Act.
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'SECTION 4. KRS 136.392 is amended to read as followé:

(1) Every domestic, foreign or alien insurer, other
than life and health insurérs, which 1is either subject'to
or exempted from Kentucky premium taxes as levied pursuanﬁ
to the provisions of either KRS 136.340, 136.350, 136.370
or 136.390, shall charge and collect a surcharge of one
" dollar and fifty cents ($1.50) upon each one hundred
dollars ($100) of premium, assessments, or other charges,
except for those municipal premium taxes, made by it for
insurance coverage provided to 1its policyholdgrs, on risk
located in this state, whether such charges.are designated
‘as premiums, assessments oOr otherwise. The premium
surcharge shall be collected by the insurer from its
policyholders at the same time and in the same manner that
its premium or other charge for the insurance coverage is
collected. The premium surcharge shall be disclosed to
policyholders pursuant to regulations which shall be
promulgated by the commissioner of insurance. However, ﬁo
insurer or its agent shall be entitled to any portion of
any premium surcharge as a fee or commission for its
collection. On or before the twentieth (20the) day of each
month, each insurer shall report and remit to the revenue
éabinet, on such forms as it may require, all premium
surcharge moneys collected Dby it during its ‘~preceding
monthly accounting period less any such moneys returned to
policyholders as appliéable to the unearned portion of the

premium on policies terminated by either the insured or

-232-



the insurer. The funds derived from such premium

surcharge(/ ¢x¢¢pt A Provided in subéection (2) of this
$¢¢tidn/] shall be deposited in the state treasury, and

shall constitute a fund allocated. for the uses and

purposes of the fire protection improvement fund (Section

1l of this Act), the professional fire fighters foundation

program fund (KRS 95A.220) and the law enforcement
foundation program fund (KRS 15.430).

({2) Ingurdnde prémivn  éhr¢hdrge fundé ¢ollécteéd
from theé policyinoldérs of 4ny donesétié mirvdl ¢onpany/
¢ooperarive or Asdeddment fireé Ingdrdncé ¢onpany SRALI bé
dépogired Ih the stdre Lréddnry/ and $RALL Be pald monthly
by the stare tréddirér inte the volumtéer firé Aépartnént
Ald fund A¢ provided. inm KRE 17/230/ provided Wowéveér/ that
ingurdndé prémivn  $uréhdrdgé fundé  ¢olledtéd  from  theé
policyholders of dny wiEvAl  ¢ompdAny/  ¢oopérative oF
Asseddment fire Indurdnce ¢onpany whidh transférd itd
¢orporate domic¢ile £o thid drare from Anothér #rdté |
[Aftey July 13/ 1986/ $hall ¢ontimié to bé pald Inte theé
profeseional fire fightérs fovndation program fund And the
Iéw eénforéement founddtion progran fund aAé  préseribeéd
hétéiﬁ!]

(2)[{3)] within five (5) days after the end of
each month, all insurance- premium surcharge proceeds
deposited in the state treasury as set forth in subsection
(1) of this section shall be paid by the state treasurer

into the professional fire fighters foundation program
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fund trust and agency account and the law enforcement
foundation program fund trust and agency account and the

fire protection improvement fund trust and agency account.

The amount paid into each account shall be proportionate
to .each fund's respective share of the total deposits,
pufsuant to KRS 42.190. Moneys deposited to the law
enforcement foundation program fund trust and agency
account shall not be disbursed, expended, encumbered oOr
transferred by any state official for uses and purposes
other than those prescribed by KRS 15.410 to 15.500. Money
deposited to the professional fire fighters foundation
program fund trust and agency aécount shall not be
disbursed, expended, encumbered OrI transferred by any
state official for uses and Ppurposes other than those

prescribed by KRS 95A.200 to 95A.300. Monies deposited to

the fire protection improvement fund trust and agency

account shall not be disbursed, expended, encumbered or

transferred by any state official for uées and purposes

other than those prescribed by Section 2 of this Act.

Other statutory provisioins notwithstanding, no

eligible participants in the 1law enforcement foundation

program fund and the professional fire fighters foundation

program fund shall be admitted as if the effective date of

this Act. All recipients of the two funds specified

herein on the effective date of this Act shall constitute

as participants in the funds as long as they are deemed

eligible participants in either of the two funds, the
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funds shall sunset and authorizing statutes shall thereby

be repealed. Any and allmonies remaining in either of the

funds shall be transferred to the fire proteciton

improvement fund's trust and agency account. From that

point forward, all proceeds from the insurance premium

surcharge as provided for in KRS 136.392 shall be

deposited solely in the fire protection improvement fund

for purposes set out in this Act.

SECTION 5. KRS 61.316 is amended to read as follows:

(1) "Volunteer fire .fighter," as used in this
section, means any person who is a member of or employed
by a volunteer fire department of any county, city, fire
| district or other organized volunteer fire department
operated and maintained on a nonprofit basis in thg
interest of health and safety of the inhabitants of the
Commonwealth.

(2) The spouse of any volunteer fire fighter whose
death occurs as a direct result of an act inlthe line of
duty shall receive a 1lump sum payment of twenty-five
thousand dollars ($25,000), which sum shall be paid by the

state treasurer from the fire protection improvement fund

trust and agency account as established in Section 1 of
this Act [iAsvurdn¢e preémivn $urchdrde nonéyéd providéd in
gubsection (2) of KR$ 136/392]. If there is no surviving

spouse, the payment shall be made to the surviving
children. If there are no surviving children, the payment

shall be made to any dependent parent of the deceased.
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(3) The commission on fire protection personnel
standards and education shall be authorized to promulgate
and adopt regulations establishing procedures and criteria
applicable to the administration - of this section
including, but not 1limited to, defining when a fire
fighter dies in line of duty.

SECTION 6. KRS 17.250 is hereby repealed.

-236-



Bill Draft #34a’
INCREASE IN DEPARTMENT'S CARRYOVER

Section 1. KRS 304.2-400 1is amended to read as
follows:

(1) There is created in the state treasury a trust
'fund designated the "“insurance regulatory trust fund" to
which shall beh credited all payments received under KRS
304.4-010.
| (2) The moneys so received and deposited in the
insurance regulatory trust fund shall be appropriated for
use only by the department to defray the expenses of the
department in discharge of its administrative and
regulatory powers and duties as prescribed by law subject
to the applicable laws relating to the appropriation of
state funds and to the deposit and expenditure of state
moneys. The department shall be responsible for the proper
expenditure of these monies as provided by law.

(3) Any cash balance 1in excess of two million
dollars ($2,000,000) (fivé  Hindréd  thovddnd APl114rg

($800/P0P)] in the insurance regulatory trust fund after

all current fiscal year expenditures are met shall lapse to

the general fund.
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Bill Draft #34b

FUNDING ASSESSMENT

SECTION 1. A NEW SECTION OF SUBTITLE 2 OF KRS CHAPTER

304 IS CREATED TO READ AS FOLLOWS:

(1) As used in this section, “insurer” means

assessment or cooperative insurers, insurers, fraternal

benefit societies, nonprofit hospital, medical—surqicél,

dental, and health service corporations, health

maintenahce organizations, and prepaid dental plan

organizations.

(2) If the commissioner finds that there are

insufficient funds for operations of the department, he

may make an assessment on all insurers not to exceed

.000235 of net direct written premium from Kentucky as

reported in insurers' annual statements for the

immediately proceeding calendar year. In making each

assessment, the Commissioner may establish a minimum

ssessment. Assessments made pursuant to this section

shall be in addition to all other taxes, assessments, and

fees.

(3). Overdue payment of any assessments shall bear

interest at the tax interest rate as set forth in KRS

131.010(6) from the date due until paid. Any unpaid
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assessment may be recovered in an action brought thereon

in the name of the department in the Franklin Circuit

Court or in any other court of appropriate jurisdiction.

Such interest penalty is separate from other penalties

applicable to violations of KRS Chapter 299 and this

chapter and such an action is separate from any other

means of collecting an assessment under KRS Chapter 299 or

this chapter.

(4) All funds derived from assessments made pursuant

to this section shall be deposited in the insurance

regulatory trust fund. However, funds derived from

assessments made pursuant to this section shall not lapse

to the general fund pursuant to KRS 304.2-400(3) or any

other law, but shall at all times be available to defray

expenses of the department in discharge of its

administrative and requlatory powers.

SECTION 2. A NEW SECTION OF KRS CHAPTER 299 1IS

CREATED TO READ AS FOLLOWS:

(1) Assessment or cooperative insurers may be

assessed pursuant to Section 1 of this Act.

SECTION 3. A NEW SECTION OF KRS CHAPTER 304 IS
CREATED TO READ AS FOLLOWS:

(1) Fraternal benefits societies may be assessed

pursuant to Section 1 of this Act.
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Bill Draft #34c

INSURANCE FEES BY REGULATION

. Section 1. KRS 304.4-010 is amended to read as

follows:

304.4-010 The Commissioner shall by regulation

prescribe the fees charged by the Commissioner and the

services for which fees shall be charged. All such fees
shall be collected in advance. [Thé Cofiggioner sHALl
collect In  AdvARGe fédd/ Lidendes And nideellanédus
Eharges A £OL10We/
(1) ARHUAL $taremént/
(4] TFLLIAG @AGh y&r [/ 4/ /I ALIIILILILIIIREIEIIIS100/00
(b) Filing AAAIfignal of $uppléméntal
SpAtement 1h sdme YAr/JLALLAMIIIIIIIEILEEEIIEEIEEEE 199/00
(2) For filing ¢hArtér dp¢vments/
(4) Origindl ¢hArtér dd¢wént/ Bylaws nd
redords of OYdARIZAtion/ oF ¢ertified ¢opies
VRereof ) redhired to Be FL1EQ///L/IILILIIIILIIIIEIL] 109109
(B) Ahended ¢hArEér dpéwnénts/ bylaws and
fedords of OrdAnizAtion/ oF ¢errified ¢opleés
R TN N N A AR AN AR RN Y Y 1 I 1
]
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l (3) ¢eértificare of AULtnorivy/
(A) 1dévance of original ¢ervificaveé/////1/1/i} 300/99
() Anending/ té Add & Lime/////p1iliiibbbiiil 3999
(¢)  RERewAL/ SAER YEAL/ L/ /JIIIIIEIIEEERREEEE] 198/99
(4) Organizarion of dsmedti¢ tatudl Insvreérs/
Filing application f£or éoli¢itarisn pérmit
ind 1ggvdnce of $u¢h Pétmitif11!!!111121111111/11!!1 200/090
(3] @elf insureér/
(#) Application to become delf+ingnreér whder
SUBEIELE B/ AAAA LA bba bbb bbbl 290/99
() AARvAL réview of grarud  undeér Suprirle 329/
100/99
(¢) Wotifi¢drion of selffinddrande prodram vindes
SUBELELE B2LLALIAAAI G L Ebi bbb bbb bbb iiiiibbiiil %0109
(6) Rgent/¢ licendéd/ foreign And Alieén ingnrers/
(4) License for lifeé Indurér/ vwhéther of nét
REAIER insvurande 1é Ine¢lvded/ Biewhidl/////iibibibEE 49/00
(B) Licénse for indusryidl 1ifé inswreér/ only/
WIGRRIALJ LI LA G I I Al il b b bbb bbb bbbd bbb i bbidbbiiil 491909
(¢) Lic¢ense for other Iindurdnde/ ¢dch ingurer
FEPreEented) BISRALAL/ [/ /LA LLIIIIIIIIEREEEEREEEEELE 49100
(d) Linited 1icénse A¢ travel Ingurdnce adgent/
WASRARIAL/ L /LA I LI AL AL bR b bbb bbb b ibiiis 49108
(¢) Teédpprary li¢ende ¢ property and ¢dsualty
AGERE S LU IIIL LI i bbb bbb i ibbiiil 204909

]
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((£) Teénporary license 4¢ Lifé #nd ReAILR Adenr//

20/99
(4] Nonresident Agent/ WiSwnidl///jjiiiiiiiiii 30100
(1) Surplus lines Brokér/ ndnading genérdal adeént)

WIGRRTALL /LIS A I G d bbb i bR bbbl bbb bbb iibiiii 199/909
(8) $oli¢itor/é Licende/ BIennial/////iiiiiiii 40/09
(9) RAJveter/é Licende/ Biehnidl/////iilidiiii 391909
(4) Temporary lidénsé aé Apprenmtice Adjusteér// 23/00
(b) Adpinigtrarer/¢ Liceénse/ biewnial////iii11 39/00
(10) Consultant/é Li¢énse/ Biewnidl////111IIEE 30109
(11) Agent/é licénses/ fraferndl benéfir

sodigties/ Pupritle 32 ¢orporatisns/ Health

hdintenance organizarions/ preépaid deéntdl plén

Srganizations/ WISRRIAL/ [/ /ALIINLIILELERIEEEEEEEEE 40100
(12) Examindtion/ for of in éonnedtisn with

licending of Agentd/ soliciteré/ adjvsrers/ 4nd

CORSUTLARES )/ (LS LALI I bl I d b i bbb bbb bbb bibibbhh 39409
(13) RAnvdl regidtration féé of wnautherized

TRSUERES L LS L AL AR LII Rl I bbb bbb bbb bibbiiii 399199
(14) RAdviésry drdanizations/
(4) Rpplication £or Lidemsé/////iiiiiiiiiiiiii 300/09
(B)  RARUAL FeREWAL/ S/ /4L LIIIILIRIEEEEEREEREE] 100/00
(13) Raté and form filings/
(4] Raéteé l¢vel reévidion £i1ling in &

RORAEotPetitive market/ /(4 /i biiiiiiiiiiiibiibiiiiil 1994909
(p) Orhér rare and form EFLLIAgE/////1IIEIITEL] 3/00
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((1¢) Prénivh findnde ¢ovpdny 1idénge iédvdngé

And ARPMAL YEREWAL/ [/ /L LLIIEAETELELEEEEER R EEiEl ) 190/09
(17] Cost of Adninigtering $ubritle 32 pey

nerbergniv ¢ontract in foréé on Peédeévdbér B1ét

of ¢ACh yeédr/ éxdept the Kedlth IAdvrdnce ¢ontrddt

or ¢ontracts for stdte enployes Ad Avthorized by

KRS IBRIZZBL 1L LHEIHELEEEEEEE i bbb 119
(18) MNidcellanedvs dervices/
(&) Filivg othney documénté/ eac¢Wh///[//[/ 111111 1IE 3190
(b)) Conmiggioner/¢é ¢eytificate vndey d¢al/

pther fhén cerrificares/ licenses/ and other

dodviments Aboye provided f£or¥/ @adW////ILLLILILIELELEE 3109
(¢) TFor ¢opiés of dny docvment on filé with theé

Covmigéioner/ pex page/ /[ I/ IEHEEEEEIEEEEREREEEEEEE 139
(d) ¢opy of AWMnUAL Stdteéments/ pér padeé//////111 1/99
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ADDENDUM
These proposals did not reach the Task Force in sufficient

time to be studied; they have been included in the report so

that they may be the subject of further review and discussion.

Settlement Incentives

(Bill Draft #A, Page 246)

Using the basic concept of the expanded Offer to Judgment
(Issue #5), a settlement incentive act was presented to the
Task Force. This approach encourages good faith offers of
settlement, by plaintiffs and defendants, while penalizing
those who make unreasonable demands or refuse reasonable offers
of settlement, by requiring them to pay all expenses of

litigation, including attorney fees.

Professional Malpractice Review

(Bill Draft #B, Page 253)

Our study 1leads us to believe claims for professional
malpractice will continue to increase in the future. How best
to assure sufficient quantity and reasonable quality of our

professionals, while protecting the individual's right to sue,
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is an unresolved problem. Professional malpractice review is a
proposal which requires all professionals to participate as a
prerequisite to being licensed or certified. It is envisioned
a board would review claimed professional malpractice, make
specific findings, and award damages.

The plaintiff is not required to submit his case to the
board. However, if he does not submit it and is unsﬁccessful
in his action, he will bear all costs of the litigation
including the defendant's attorney fees. Neither party will be
required to accept the decision of the board; however, the

refusing party could be required to pay all costs.
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Bill Draft A

SETTLEMENT INCENTIVE

SECTICN 1. A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO
READ AS FOLLOWS:

As used in this Act:

(1) “"Net economic loss" means that economic loss of an

injured party which includes the cost of reasonable and

necessary medical or hospital care, the cost of physical

rehabilitation and nursing care, lost wages or lost income, and

reasonable expenses incurred by the injured party due to the

occurrence of the injury, which may include but are not limited

to the cost of adapting living quarters or an automobile for

the specific use of the disabled injured party.

(2) "Pain and suffering" means physical discomforts and

distress, and mental and emotional trauma which are recoverable

as elements of damage in torts.

(3) "Periodic payment" means payment of a settlement

amount in installments of successive periods separated by

determined intervals of time.

(4) "Expenses of litigation" means those expenses incurred

by a plaintiff or defendant in tort litigation initiated and

maintained in the court system of the Commonwealth, through

stages of available appeal up to and including appeal to the

Supreme Court of Kentucky. The term includes reasonable
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attorneys fees, court costs, reasonable fees for expert

witnesses and reasonable and actual out of pocket expenses

incurred in the litigation.

(5) "Party" means a potential plaintiff, plaintiff,

potential defendant, Or defendant in a tort litigation.

SECTION 2. A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO

READ AS FOLLOWS:

(1) Any potential plaintiff, plaintiff, potential

defendant, or defendant in a potential or ongoing tort

litigation may tender an offer of settlement to an opposing

party. In the case of multiple opposing parties, the offer of

settlement may be made to any Or all of them.

(2) An offer of settlement shall be in writing and shall

set out with particularity the nature of the offer which shall

include the amount of money offered to induce settlement, the

manner and process of the payment of such monetary amount, and

such other nonmonetary provisions as are relevant to the

settlement offer. If nonmonetary suggested agreements are

included in the offer of settlement, such offer shall include

an estimate of their monetary value.

(3) An offer of settlement shall be modified, accepted or

rejected within sixty (60) days of service upon the opposing

party. An offer modified by an opposing
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party shall be modified, accepted or rejected within sixty

(60) days of service upon the original party offering

settlement.

(4) Offers of settlement as described in this Act

and related statements of modification, acceptance and

rejection shall be served upon opposing parties and filed

of record in accordance with rules promulgated by the

Supreme Court. Provided, however, that such offers of

settlement and related statements shall not be considered

public record and shall be available only to the parties

and to the trial and appellate courts upon initiation and

maintenance of litigation.

(5) Offers of settlement as described in this Act

and related statements of modification, acceptance and

rejection shall appear cn forms authorized by the Supreme

Court and prepared by the administrative office of the

courts.
SECTION 3. A NEW SECTION OF KRS CHAPTER 411 IS
CREATED TO READ AS FOLLOWS:

(1) Subject to subsection (4) of this section, if an

offer of settlement is refused, the party refusing the

offer shall pay all expenses of litigation of the party

tendering the offer if final judgment after appeal is not

as monetarily favorable to the refusing party as the total

monetary value of the offer as determined by the trial

courkt.
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(2) Subject to subsection (4) of this section, if an

offer of settlement offers to accept from or pay to a

party an amount equal to the net economic loss of the

injured party, as determined by the injured party,

together with a designated amount of compensation for pain

and suffering and the offer is refused, the party refusing

the offer shall pay all expenses of litigation of the

party tendering the offer unless the final judgment after

appeal is at least thirty percent (30%) more monetarily

favorable to the refusing party than the total monetary

value of the offer as determined by the trial court.

(3) Subject to subsection (4) of this section if an

offer of settlement offers to accept from a party net

economic loss together with pain and suffering as

described in subsection (2) of this section, and in

addition offers to accept periodic payments of the total

settlement amount and the offer is refused, the party

refusing the offer shall pay all expenses of litigation of

the party tendering the offer unless the final judgment

after appeal is at least forty percent (40%) more

monetarily favorable to the refusing party than the total

monetary value of the offer as determined by the trial

court.

(4) If a party, who is or becomes one (1) of either

multiple plaintiffs or multiple defendants, refuses an

offer of settlement and is subsequently liable for payment
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of litigation expense of an opposing party as provided in

this section, he shall only be liable for a percentage of

such 1litigation expense equal to the percentage of

entitlement to receive or obligation to pay the final

judgment, as the case may be, which is assessed such

refusing party as provided by the judgment.

(5) A party liable for the payment of 1litigation

expense pursuant to any subsection of this section shall

not be so liable pursuant to any other subsection of this

section.

(6) Awards for the payment of the expense of

litigation as provided by this section shall be made by

the trial court and shall be considered separate from and

collateral to the judgment. An award may be modified by

the trial court upon subsequent modification of the

judgment on appeal or upon subsequent incurrence of

additional litigation expense on appeal or both.

SECTION 4. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:

Upon tender of any offer of settlement pursuant to

this Act and relating to potential tort 1litigation, the

running of the applicable statute of limitations shall be

tolled until such time as the offer is either accepted or

refused.
SECTION 5. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:
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Should a party choose to offer, initially or in

response to an offer of settlement by an opposing party, a

monetary amount equal to the policy limits of any

insurance coverage applicable to a particular occurrence

of damages, he shall attach to the offer a sworn statement

verifying that the policy represents the only insurance

coverage applicable to such occurrence of damages.

Further, a copy of the policy with the declaration sheet

shall be attached thereto.

SECTION 6. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:

All parties to tort litigation and their attorneys

shall, upon filing their initial pleading in such

litigation, execute a surety bond for payment of all

expenses of litigation should any party or attorney be so

liable.
SECTION 7. A NEW SECTION OF KRS CHAPTER 411 IS

CREATED TO READ AS FOLLOWS:

This Act shall be administered by the administrative

office of the courts in accordance with reasonable rules

promulgated by the Supreme Court to facilitate its

implementation and operation.

SECTION 8. A NEW SECTION OF KRS CHAPTER 411 1IS

CREATED TO READ AS FOLLOWS:

This Act shall not be construed to prohibit or

discourage any formal Or informal good faith attempt to
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settle a dispute which is or may be the subject of civil

litigation. Provided, however, that the award of expenses

of litigation contemplated by this Act, may only be made

upon compliance with this Act and rules promulgated

pursuant thereto.

SECTION 9. A NEW SECTION OF KRS CHAPTER 411 IS
CREATED TO READ AS FOLLOWS:

This Act may be cited as the "Settlement Incentive

Act."
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Bill Draft B

PROFESSIONAL MALPRACTICE REVIEW

SECTION 1. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

As used in this Act:

(1) "Profession"” means a vocation or occupation

requiring special education and skill and which also

requires licensing OT certification by the Commonwealth

prior to the practice thereof.

(2) "Professional malpractice" means failure of one

rendering the services commonly offered by a profession to

exercise that degree of skill and learning commonly

applied under all the circumstances in the community by

the average prudent reputable member of the profession

with the result of injury, loss or damage to the recipient

of those services or to those entitled to rely upon them.

(3) "Board" means the professional malpractice

review board.

(4) "Net economic loss" means that economic loss of

an injured party which includes the cost of reasonable and

necessary medical or hospital care, the cost of physical

rehabilitation and nursing care, lost wages or lost

income, and reasonable expenses incurred by the injured




party due to the occurrence of the injury, which may

include, but are not 1limited to, the cost of adapting

living quarters or an automobile for the specific use of

the disabled injured party.

(5) "Pain and suffering"” means physical discomforts

and distress, and mental and emotional trauma which are

recoverable as elements of damage in torts.

(6) "Expenses of 1litigation" means those expenses

incurred by -a plaintiff or defendant in professional

malpractice litigation initiated and maintained in the

court system of the Commonwealth, through stages of

available appeal up to and including appeal to the Supreme

Court of Kentucky. The term includes reasonable attorneys

fees, court costs, reasonable fees for expert witnesses

and reasonable and actual out of pocket expenses incurred

in the litigation.

(7) "Party" means a potential plaintiff or potential

defendant in a potential professional malpractice

litigation and shall include the principal of a person

that performs or offers the services of a profession as

agent of the principal.

SECTION 2. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

(1) The board of professional malpractice review is

created and vested with the authority to render

arbitration and review services relating to claims of
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professional malpractice which are submitted to the board .

as provided in this Act.

(2) For the purpose of reviewing any particular

claim, the board shall be comprised of seven (7) members

appointed by the governor, each for a term of four (4)

years, except for initial permanent appointees as provided

in subsectioh {(3) of this section.

(3) Five (5) of the board members shall be

classified as permanent members and shall sit on the board

as it considers all claims submitted for review. One (1)

of the permanent members of the board shall be an attorney

admitted to practice law in Kentucky for at least eight

(8) years. One (1) of the permanent members of the board

shall be a certified public accountant, so certified to

practice in Kentucky for at least eight (8) years. One (1)

of the permanent members of the board shall be a licensed

physician, SO licensed to practice in Kentucky for at

least eight (8) years. Two (2) of the permanent members of

the board shall be citizens at large, without requirement

or restriction as to professional background. The initial

permanent members of the board shall be appointed for the

following terms and until their successors are qualified

and appointed: One 1 for one (1) year; two (2) for two (2)

vears; and two (2) for three (3) years.

(4) Two {(2) auxiliary board members shall be

appointed as provided in subsection (2) of this section
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from each group of professionals licensed or certified by

the Commonwealth. Each auxiliary board member shall have

been licensed to practice his respective profession in

Kentucky for at least eight (8) years. In any submission

to the board of a claim alleging professional malpractice

within a particular profession, the five (5) permanent

board members shall be joined by the two (2) auxiliary

board members representing the profession of the

malpractice claim at issue. The resultant seven (7)

members shall then comprise the board for the purpose of

review of such claim.

(5) The governor shall designate one (1) of the

permanent members of the board as chairman thereof, to

serve as such at the pleasure of the governor.

(6) The administrative and rulemaking decisions and

policies of the board shall be established by majority

vote of the permanent board members and such action shall

be in the name of the board,

(7) The board shall have the authority to establish

and maintain an office within this state and to appoint

employes as necessary and prescribe their duties and

compensation. Among the employes authorized for

appointment by this subsection, the board may maintain a

panel of experts to offer advice regarding professional

malpractice and award determination.

(8) The board shall have the authority to adopt,
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promulgate, amend and rescind suitable rules and

requlations to carry out the provisions and purposes of
this Act.

(9) In regard to any particular claim, the full

seven (7) member board shall have the authority to hold

hearings, administer oaths or affirmations, examine any

person under oath or affirmation, issue subpoenas

requiring the attendance and giving of testimony of

witnesses and requiring the production of any books,

papers, documentary or other evidence, and to take or

cause to be taken affidavits or depositions within or

without the state. If it should be necessary to determine

the will of the board in regard to the exercise of

authority granted by this subsection, the determination

shall be made by majority'vote of both permanent members

and those auxiliary members then sitting on the board.

(10) The governor shall establish the compensation

of permanent and auxiliary members of the board of

professional malpractice review pursuant to the provisions

of KRS 64.640.

SECTION 3. A NEW SECTION OF KRS CHAPTER 417 IS

CREATED TO READ AS FOLLOWS:

(1) Any party to a potential professional

malpractice litigation may voluntarily submit the claim to

the board of professional malpractice review. The

submission shall be upon forms prescribed and supplied DYy
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the board.

(2) If, within thirty (30) days of the original

submission, the opposing party or one (1) or more of

multiple opposing parties voluntarily agrees to the

submission, the board may proceed to review the claim of

professional malpractice as between the parties who have

submitted and agreed to the submission of the claim.

(3) Any person that performs or offers the services

of a profession requiring state licensure or

certification, or any person, business organization or

entity that engages in a commercial enterprise requiring

state licensure or certification that is named as an

opposing party in any claim submitted to the board by a

potential plaintiff in 1litigation pursuant to subsection

(1) of this section, shall be deemed to agree to the

submission.

(4) Within sixty (60) days of submission agreement

as provided in subsections (2) and (3) of this section,

the board shall schedule a hearing during which all

parties shall be allowed to present such evidence in

support or defense of the claim as may be allowed by the

board. The board shall be empowered to demand production

of additional evidence as may be necessary to properly

decide the claim and to exercise the authority provided in

subsection (9) of Section 2 of this Act.

(5) Within ninety (50) days of the date of

-258-



initiation of the hearing provided in subsection (4) of

this section, the board shall issue an opinion which

states its determination as to whether conduct was engaged

in by one (1) or more of the parties to the claim which

constituted professional malpractice and which caused

damages to one (1) or more opposing parties to the claim.

A party to the claim found to have been damaged by such

professional malpractice shall automatically be entitled

to an award equal to his net economic loss together with

compensation for pain and suffering calculated at a rate

of ten (10) times the net economic loss. Net economic loss

and pain and suffering compensation shall be properly

apportioned when causation of damages is attributable in

part to a party to the claim and in part to a person Or

business entity not party to the claim. The determination

of the value of the net economic loss and total award to a

damaged party shall be made part of the opinion of the

board. That portion of an award representing ascertainable

future economic loss shall be payable to the claimant upon

accrual of the loss, and the terms of such payment shall

be reflected in the opinion.

(6) The parties to a claim shall either accept or

reject, in writing upon forms provided therefor, the fterms

of the opinion and any award of the board within fifteen

(15) days of its issuance. Any party failing to accept or

reject within such time shall be considered to have
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rejected the opinion and any award of the board. An

opinion and any award of the board which is accepted by

all parties shall be enforceable as a judgment in the

circuit court.

(7) Application for discretionary review on the

record by the Court of Appeals of the opinion and any

award of the board may be made by any party within thirty

(30) days of the issuance of the opinion. Such application

may be made only if:

(a) The party so applying has previously accepted

the opinion and any award of the board as may be modified

but not contingent upon the outcome of the discretionary

review; and

(b) The opposing party, to whom the applying party

is liable or who is liable to the applying party pursuant

to the opinion of the board, has previously accepted the

opinion and any award of the board as may be modified but

not contingent upon the outcome of the discretionary

review.
SECTION 4. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

Upon a finding by the board of professional

malpractice review as reflected in the opinion of the

board that a professionally licensed or certified person

has engaged in professional conduct constituting gross

negligence or fraud, the license or certificate of such
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person shall be immediately suspended, subject to de novo

review by the appropriate professional licensing or

certification board or association.

SECTION 5. A NEW SECTION OF KRS CHAPTER 417 1IS

CREATED TO READ AS FOLLOWS:

(1) Subject to subsection (5) of this section, if a

plaintiff fails to submit a claim to the board pursuant to

subsection (1) of Section 3 of this Act prior to the

initiation of any civil action which alleges and seeks

damages for professional malpractice, he shall be liable

to the defendants in such civil action for their expenses

of litigation if the final judgment after appeal is not

favorable to the plaintiff.

(2) Subject to subsection (5) of this section, if a

party fails to agree to the submission of a claim to the

board pursuant to subsection (2) of Section 3 of this Act,

such party shall be liable to opposing parties who have

‘submitted or agreed to the submission of the claim to the

board for their expenses of litigation in any subsequent

civil action relating to the incident forming the basis of

the claim if the final judgment after appeal 1is not

favorable to the party failing to agree to board

submission.

(3) Subject to subsection (5) of this section and

upon completion of review of a claim where the board finds

that professional malpractice has not occurred, if the
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party alleging damages initiates a subsequent civil action

relating to the incident forming the basis of the claim,

such party shall be liable to opposing parties for their

expenses of litigation if the final judgment after appeal

is not favorable to the party initiating litigation.

(4) Subject to subsection (5) of this section, and

upon completion of review of a claim where the board finds

that professional malpractice has occurred and makes a

determination of loss, if a party refuses to accept or

pay, as the case may be, the award set by the board, such

party shall be liable to opposing parties for their

expenses of litigation in any subsequent civil action

relating to the incident forming the basis of the claim,

unless the final judgment after appeal is at least

twenty-five percent (25%) more monetarily favorable to the

refusing party than the opinion and award of the board.

(5) If a party, who becomes one of either multiple

plaintiffs or multiple defendants, is found to be liable

for payment of litigation expense of an opposing party as

provided in this section, he shall only be 1liable for a

percentage of such litigation expense equal to the

percentage of entitlement to receive or obligation to pay

the final judgment, as the case may be, which is assessed

such party as provided by the judgment.

(6) Awards for the payment of the expense of

litigation as provided by this section shall be made by
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the trial court and shall be considered separate from and

collateral to the judgment. An award may be modified by

the trial «court upon subsequent modification of the

judgment on appeal or upon subsequent incurrence of

additional litigation expense on appeal or both.

SECTION 6. A NEW SECTION OF KRS CHAPTER 417 IS

CREATED TO READ AS FOLLOWS:

Upon submission of any claim to the board relating to

allegations of professional malpractice, the running of

the applicable statute of limitations shall be tolled

until such time as the opposing party fails to agree to

the submission pursuant to subsection (2) of Section 3 of

this Act, or a party rejects the opinion and any award of

the board pursuant to subsection (5) of Section 3 of this

Act, whichever shall first occur.

SECTION 7. A NEW SECTION OF KRS CHAPTER 417 IS

CREATED TO READ AS FOLLOWS:

An opinion and any award of the board of professional

malpractice review, whether accepted or rejected by any

party, shall be admissible where relevant as competent

evidence by the courts of the Commonwealth.

SECTION 8. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

(1) Every person that performs or offers the

services of a profession requiring state licensure Or

certification shall be assessed an equal and annual fee by
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the board of professional malpractice review. Such annual

fees as collected shall establish the operating fund of

the board. Failure of a professionally licensed or

certified person to remit the fee provided herein shall

result in license or certificate suspension until payment

is made.

(2) The continuing administrative expenses of the

board of professional malpractice review shall also be

defrayed by assessment of the various professional

licensing or certification boards and associations in

proportion to the instances of malpractice claims, grouped

by profession, reviewed by the board annually.

(3) The provision of this section shall be

implemented by regulations promulgated by the board of

professional malpractice review.

SECTION 9. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

The provisions of this Act shall be implemented and

administered in accordance with such reasonable rules and

requlations as may be promulgated by the board of

professional malpractice review. Those regulations shall

include, but shall not be limited to, rules pertaining to

service of claims and subsequent filings, admissible

evidence, and general matters of procedure before the

board.

SECTION 10. A NEW SECTION OF KRS CHAPTER 417 IS
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CREATED TO READ AS FOLLOWS:

All parties to civil litigation in which professional

malpractice is alleged, who are potentially 1liable for

payment of expenses of litigation of opposing parties

pursuant to Section 4 of this Act shall, upon filing their

initial pleading in such litigation, execute a surety bond

for payment of such expenses of litigation should

liability be imposed.

SECTION 11. A NEW SECTION OF KRS CHAPTER 417 1IS
CREATED TO READ AS FOLLOWS:

This Act shall not be construed to prohibit or

discourage any formal or informal good faith attempt to

settle a dispute which is or may be the subject of civil

litigation; provided, however, that the award of expenses

of litigation contemplated Dby this Act may only be made

upon compliance with this Act and rules promulgated

pursuant thereto.

SECTION 12. A NEW SECTION OF KRS CHAPTER 417 IS
CREATED TO READ AS FOLLOWS:

This Act may be cited as the "Professional

Malpractice Review Act.”
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A. BACKGROUND

In order to put this Minority Report in proper
perspective, it is important to consider the background in which
the Task Force was established. As stated in House Joint
Resolution No. 139 adopted by the 1986 Regular Session of the
General Assembly, which established the Kentucky Insurance and
Liability Task Force:

"A JOINT RESOLUTION directing the Legislative
Research Commission to appoint a Task Force to study
and investigate the entire insurance industry, including
the Kentucky department of insurance, and its effects on
Kentucky.

"WHEREAS, liability insurance premium increases of
25% to more than 10007 are being imposed on munici-
palities, and businesses of all sizes, including day
care centers, nursing homes, and restaurants, as well as
professionals such as accountants, architects, doctors,
midwives, and lawyers; and

"WHEREAS, residents in some parts of the Common-
wealth are unable to obtain homeowners insurance, while
others face high premiums for motor vehicle insurance;
and

"WHEREAS, some physicians in this state are taking
early retirement and others are giving up their
practices in obstetrics rather than pay exorbitant
medical malpractice insurance premiums; and

"WHEREAS, the department of insurance claims it is
restricted in what it can do to end skyrocketing
premiums and increase the avaiability of insurance due,
in part, to its lack of jurisdiction over reinsurers
who are demanding price increases ranging from 50% to
500%; and

"WHEREAS, some persons question whether the current
insurance crisis can be supported by insurance industry
data and allege the crisis is a manufactured one to
increase profits of insurers; and

"WHEREAS, dissatisfaction with the insurance
industry is widespread and the citizens of Kentucky are
demanding that some action be taken to assure the
availability of insurance at affordable rates."



House Joint Resolution No. 139 directed the legislative
research commission "to appoint a Task Force to study and
investigate the entire insurance industry, including the Kentucky

' More

Department of Insurance, and its effects on Kentucky.'
specifically, the Resolution mandated that "the Task Force shall
study and investigate insurance laws and regulations, insurance
companies, the Department of Insurance, the availability of
insurance as necessary.'

It is the belief of the Task Force member submitting
this minority report that the majority report of the Task Force
substantially departed from the basic intent of the General
Assembly as reflected in House Joint Resolution No. 139. This
departure from the legislative mandate is not surprising,
considering the makeup of the majority of the Task Force. It was
apparent at the first meeting of the Task Force that the
overwhelming majority of the Task Force members either represented
the insurance industry in one capacity or another or represented
interests that would benefit from limiting an individual's right
to recover damages for injuries caused by the fault of another.

Instead of carrying out the directive of the General
Assembly to study and investigate the insurance industry, the
Department of Insurance, and the availabilty and affordability of
insurance in Kentucky, the Task Force undertook as its major
objective to bring about fundamental changes in the civil justice
system of this state. The initial proceedings of the Task Force
were based upon the premise that changes in the civil justice

system, or so-called "tort reform", would help to make insurance



more available and affordable. At the early meetings of the Task
Force, unsubstantiated claims were made that there has been a
"litigation explosion" in Kentucky, and that verdicts and
settlements have "skyrocketed."

It must be emphasized that during the entire period of
approximately 18 months during which the Task Force held public
hearings and meetings absolutely no evidence was presented to
support the allegations of a "litigation explosion'" or
"skyrocketing verdicts and settlements' in Kentucky. 1In fact,
according to a 1986 study by the National Center for State Courts,
between 1978 and 1984, civil law suit filings increased at the
rate of 3%, and the population in Kentucky increased at the same
rate. During the fiscal year 1984-1985, 21,729 civil suits were
filed in circuit courts in Kentucky, as compared to 20,806 civil
suits filed five years earlier, an increase of only 903 civil
suits over the five-year period. This is consistent with the
conclusion reached by the objective study conducted by the
National Center for State Courts:

"Careful examination of current available trial court

data relating to tort, contract, real property rights

and small claims cases, from a representative group of
state courts, provides no evidence to support the
existence of a national "litigation explosion."

The National Center for State Courts Study, along with
other similar evidence prompted a commentary in Business Week,
April 21, 1986, entitled "The Explosion in Liability Law Suits is
Nothing But a Myth."

The insurance carriers and their allies have sought to

make it more difficult for injured victims to recover full



compensation for their injuries. Not only do such proposals fly
directly in the face of Kentucky's State Constitution, but, more
importantly, they allow the wrongdoer to shift the burden of loss
to the victim. The fundamental purpose of the civil justice
system was suscinctly stated many years ago by former Justice
Stone of the U.S. Supreme Court: ''The most elementary conceptions
of juséice and public policy require that the wrongdoer shall bear
the risk of the uncertainty which his own wrong has created.”

The pretext used by the special interest groups to
tamper with the Kentucky Constitution and the civil justice system
is the claim that excessive damages are being awarded. The facts
simply do not support such claims. The fact of the matter is that
throughout the entire United States with a population of some 240
million people, there have only been 1,642 verdicts in excess of
$1 million in the last 14 years. More than two-thirds of these
cases involved victims who suffered permanent paralysis, brain
damage, amputation or death. The Rand Institute found that in
1985 the "average verdict" was in the range of $25,000. Moreover,
the Rand Institute study concluded that '"the million dollar
verdicts that get so much attentiom are the exception rather than
the rule."

In Kentucky, statistics regarding verdicts and settle-
ments are kept only in the files of the insurance industry. Thus
far, the insurance industry has failed to produce this informa-
tion. However, with regard to medical malpractice, all payments
must be reported to the Kentucky Department of Insurance. These

figures show that there were only 249 medical malpractice cases
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filed in the circuit courts of Kentucky between October, 1985 and
September, 1986. 1In two-thirds of these cases, payments were
under $5,000 and the average payment was only $40,000.

On the other hand, available data in Kentucky shows
that:

(1) Kentucky engineers paid insurance premiums between
1983 and 1986 of $1,400,000, while claims paid by their
insurance carriers to date have amounted to only
$68,000.

(2) Kentucky lawyers between 1983 and 1985 paid
insurance premiums of $4,011,776, as compared with
claims paid to date totalling $208,604.

(3) Premiums paid by doctors for medical malpractice
insurance based upon a national average of $8,200 would
make premiums paid in Kentucky for 1984 and 1985 total
$93,400,000. During this same period of time, the
Kentucky Department of Insurance reports that claims

aid in medical malpractice cases in Kentucky totalled
58,205,000.

(4) Day care centers in Kentucky paid premiums in 1985
in the sum of $1,750,000, while claims paid to date
totalled $27,580, according to information furnished by
the Committee for Coordination of Child Care to the
Legislative Research Commission.

Based upon similar evidence, Consumer Reports in August,
1986 concluded that:

"The law suit crisis may be phony, but the insurance
crisis is real. Towns, doctors, day care centers and
others face urgent problems of insurance availability
and affordability. What is needed to alleviate the
problem is not tort reform, but better regulation of the
insurance industry."

As reported by A.M. Best Review and Preview, 1986:

(1) The property and casualty industry's net worth rose
by §7.6 billion.

(2) 1Insurance industry's stocks out performed the stock
market by 100% in 1985.

(3) The insurance industry's profits for the last
quarter of 1985 were up an incredible 881% over 1984.



The insurance industry claimed that it lost money in
1985. In reality, this claimed '"loss' conveniently ignored their
investment income and such other factors as capital gains, tax
credits, and dividends paid to policy holders. When these were
figured in, the loss became a profit of $5 billion for 1985. The
property and casualty industry's net worth totalled $3.9 billion
in the first quarter of 1987, up 70% over 1986, according to
figures released by Insurance Services Office, Inc. and the
National Association of Independent Insurors.

In short, the insurance industry does not deserve any
sympathy for its financial health. This is certainly true in
Kentucky. An article in the Louisville Courier Journal dated May

27, 1987, carried the headline "Insurance Firms are Ranking Stars

of Kentucky Forty." According to the Courier Journal's story,

insurance has become Kentucky's fastest growing industry, and the
six insurance companies included in the "Kentucky Forty" increased
their assets by 53% and their profitability by 44% in 1986 over
the previous years.

It is interesting to review the results in states which
have succumbed to the pressure tactics of the insurance industry
and those who sought to limit their own liability. Some of these
states adopted so-called "tort reform" measures. In Florida,
various industry-sponsored limitations were imposed on the premise
and promise that insurance rates would be reduced. Two of the
nation's largest insurance companies, Aetna Life and Casualty
Company and St. Paul Fire and Marine Insurance Company, filed rate

filings with the Florida Insurance Commission which were to take
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effect on January 1, 1987. 1In its rate filing, Aetna stated that
the addption of the tort law changes would have "little or no
effect" on insurance rates. St. Paul, the nation's largest
medical malpractice carrier, concluded that 4 out of 313 closed
claims would have been affected by the change in tort law "for a
total effect of about one percent savings.'" Even this was
conceded as an overstatement by St. Paul's assessment that "it's
highly likely that there would have been no savings on these
claims had the bill been in effect."

Another state to be affected was the state of Connecti-
cut, the home of many of the insurance companies. The Connecticut
legislature reacted to the intense pressure of the insurance
companies and enacted some of the requested tort law changes. The
response from the insurance carriers was that no reductions would
be granted in premium rates. The Connecticut legislature met in
1987 again and repealed most of the previously enacted
legislation. The same experience occurred in the state of
Washington.

Based upon the experience from other states which have
passed "tort reform" legislation, the changes in the civil justice
system recommended in the Majority Report of the Task Force will
not make insurance more available or affordable in Kentucky. |

B. PROPOSED CIVIL JUSTICE CHANGES

Let us now consider whether the civil justice changes

recommended by the Task Force are desirable from a public policy
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standpoint and serve the best interests of the people of

Kentucky.
1. REPEAL OF SECTION 54 OF THE KENTUCKY CONSTITUTION

Kentucky's present Constitution was adopted in-1891.

The framers of the Constitution, not unlike those persons who make
up today's General Assembly, were representatives, indeed
protectors of the citizens of Kentucky. In this role, the authors
of Kentucky's Constitution framed several constitutional sections
with the intent of protecting all of the people of Kentucky from

- rich and powerful individuals, corporations and special interest
groups.

The Constitution of Kentucky, Section 54, provides:

"The General Assembly shall have no power toO limit
the amount to be recovered for injuries resulting in
death, or for injuries to person OT property."

Section 54 is a recognition that the value of life and
the damage from injury to either person Or property cannot be
limited or pre-determined. Section 54 was a privilege conferred
on Kentuckians which has evolved into a right -- the right to seek
full justice from the humiliation, indignity and pecuniary loss
from an unjust death or injury.

The debates of the Constitutional Convention of 1890
underscore the deep-seated opposition to special favors and
influences of special interest groups. One of the delegates
expressed the mood in the following terms:

“ . if there is any one evil more than another
which the people of this State have earnestly demanded
should be corrected ..., it was that local and special

legislation be rooted up entirely." (Debates, Vol. 3,
p. 4019). '



Any effort to deny the citizens of this State the rights
provided by Section 54 will result in a denial of equal protection
and due process. The supporters of this movement propose various
solutions which would eliminate or restrict the rights of those
who need it most. The special interests do not propose that the
rich and powerful should be denied access to the courts or have
limits placed on their damages.

The most unfortunate effect of this limitation is the
callous indifference toward the rights of today's and tomorrow's
innocent victims. These'peOPle.cannot speak for themselves and
‘rely upon the legislature to do so instead. Any in-road or change
in Section 54 would be a major victory for the well-healed special
interests and a catastrophic loss for the people of Kentucky.

Contrary to the view expressed in the Majority Report of
the Task Force, the sound public policy behind Section 54 of our
Constitution still exists today. In fact, today more than ever
before, the powerful influence of the insurance industry and its
allies is being exerted to increase their profits and limit their
liability at the expense of the average citizen. Without the
protection afforded by Section 54, the victims of negligence would
be left vulnerable and unpfotected in the future.

The General Assembly should resist the efforts to repeal
Section 54 of the Kentucky Constitution.

2. PATIENT'S COMPENSATION PLAN

The so-called "Patient's Compensation Plan" recommended

by the Task Force is a prime example of special interest legisla-

(]
-1
an



The repeal of Section 54 is being proposed as a solution
to the alleged "insurance crisis."” The evidence has
overwhelmingly demonstrated little or no relationship between
premiums and recoveries by victims through the justice system.
Even more important for the representatives of Kentucky's citizens
to consider, is the related fact that fhe repeal of Section 54 and
other similar legislation will not result in decreased liability
insurance premiums. It has not happened in a single state where
similar legislation has been enaceted and this has been admitted
by the insurance industry. On April 13, 1987, James Purcell, the
regional manager for the American Allianée of Insurers admitted:
"[t]here is no tie-in between tort reform and insurance rates --
we've claimed that from day one."

Why would anyone give away an important protection. and
‘'sacred right for nothing in retﬁrn? That is essentially what
those who favor the repeal of Section 54 are asking the General
Assembly to do.

| The effect of such a répeal or amendment will
unquestionably hit hardest upon situations involving the elderly
and the very young. It is those groups, whose earning capacity is
eithet.non-existent or as yet undocumented, which rely heaviest |
upon the return of damages for pain and suffering, and due to
wanton or malicious conduct. This Minority Report respectfully
reminds the General Assembly that it represents these Kentucky
citizens as well as those clamoring for a repeal of Kentucky

Constitution Section 54.



doctor or hospital. Thus, a very significant percentage of
medical malpractice victims will go uncompensated under this
plan.

The proposed plan provides for the "right" of a patient
to reject the plan. This so-called "right" is fictitious and
illusary at best. The plan requires that the.right of rejection
be exercised by the patient prior to the injury or incident giving
risé to the malpractice claim, unless the patient is unable to
make the rejection decisiﬁn at the time the medical procedure is .
per formed.

One of the cruelest and most callous provisions of the
"patient's Compensation Plan' is that the statute of limitations
for filing claims would apply to minors and persons under
disability. This would mean that a child, or a senile person, or
one who is otherwise mentally incompetent could lose the right to
file a claim and recover any damages for medical malpractice.

The proposed plan would set up another bureaucracy of
state government to handle medical malpractice claims. Compen-
sation for "income benefits" would be patterned after the Worker's
Compensétion Law of Kentucky. This would mean that a person could
recover no more than 66 2/3% of his or her average weekly wages,
and in cases of permanent partial disability the benefits would be
limited to 425 weeks. In a "humane' gesture, the proponents of
this plan offer a funeral allowance of '$2,500 to bury victims of

medical malpractice.



tion which can only benefit the insurance industry and the medical
profession.

This proposal is patterned after the Kentucky Worker's
Compensation Law; however, Worker's Compensation and medical
malpractice are totally differeﬁt and should not be treated in the
same manner. In a Worker's Compensation case, the injured worker
is always a person with a demonstrated edrnings recordlupon which
to base the compensation for his or her injury. On the other
hand, injuries and deaths from medical malpractice occur to many
people who are not employed or employable, such as children,
elderly, and women who are full-time mothers and housewives.

Under the proposed '"Patient's Compensation Plan' these unemployed
and unemployable individuals would not be able to recover economic
damages, except for payment of their medical expenses.

One of the harshest and most severe limitations
contained in the "Patient's Compensation Plan" is that it would
not allow the recovery of any damages for pain and suffering. In
many medical malpractice cases pain and suffering is the largest
element of damages, particularly forlthose who sustained
catostrophic injuries, such as permanent paralysis, brain damage,
or loss of a limb. |

Another self-serving feature of the "Patient's
Compensation Plan" proposed by the medical profession and its
malpractice insurance carrier is that injuries or deaths resulting
from "inherent risks" of medical treatment are excluded from the
plan. It should be anticipated that in every medical malpractice

claim, the defense of "inherent risk' will be asserted by the
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No evidence of a medical malpractice crisis was
presented to the Task Force. In fact, the Majority Report of the
Task Force contains scant, if any, justification for such radical
changes in our system of compensating the victims of medical
malpractice. Overall, medical malpractice claims have increased
in frequency in the last decade at an annual rate of 3.4%. During
this period, physician density increased by 25%, surgical
operations in short-stay hospitals increased 62%, and the
complexity and intensity of medical care has increased. While the
St. Paul Insurance group, the largest medical malpractice
insurance carrier in the country, cites a 387 increase in claim
size when measured against the consumer price index, compared to
the medical cost index the growth is 8.4% a year, less than the
MCI growth of 10.5% and 13.3% growth for all national health care
expenditures.

Verdicts in medical malpractice cases have risen at or
below the rate of health care expenditures. From 1981 to 1984,
Ithe_average verdict increased at an annual rate of 3.9%; health
care costs increased 11.8%. From 1977 to 1984, the average
verdict increased at an annual rate of 14.7%, while health care
costs increased 13.1%.

Malpractice premiums are a tiny portion of health care
costs. Total malpractice premiums paid in 1984 were $1.7 billion,
less than one-half of one percent of national health care costs of

$400 billion. 1In 1983, Americans spent about $§1,500 per capita on



health care, while only $6.08 of that was for malpractice
premiums.

In 1984, the average physician spent only 2.9 percent of
gross income (estimated at $200,000) on malpractice insurance and
2.3% on "professional car'" upkeep. Neurosurgeons who pay the
highest of any specialty, spent 5.8% of income.

Recent increases in malpractice premiums have resulted
in part because of significant decreases in insurer investment
income from interest rate reductions and low priced premiums based
on competitive factors during the past five years to increase
market share rather than premiums based on sound underwriting
principles. The National Insurance Consumer Organization found
that while medical mutual liability insurance rates increased 29%
in 1985, they should only have increased 10.5%, because the
company incorrectly assumed its investments will earn 5% interest
instead of the market rate of 10%; and it assumed double digit
inflation levels in a 4% economy. The president of this compahy
acknowledged the data do not support the large increase for
obstetricians but said it was the result of "strong suggestions"
of the reinsurers (Lloyds of London).

As of December 31, 1984, the malpractice insurers nation
wide earned, on assets encumbered by reserves for the occurrence
years 1979-1984, over $330 million more in investment income than
paid to victims of medical malpractice.

Kentucky Medical Insurance Company, along with the
medical profession, is the main proponent of the proposed

"Patient's Compensation Plan.'" According to the 1986 annual
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report of Kentucky Medical Insurance Company, $13,146,577 was
shown as premiums written; $2,560,131 was reported in investment
income; and $337,192 was listed in commission and other income.
KMIC also ended the year with enough money to add $11,329,284 to
its reserve holdings. During the 1985-1986 filing period, KMIC
paid only $5,227,159 to injured claimants, yet they showed a net
income loss of $293,143. This appears to be a case of "creative"
financial reporting.

The medical profession should assume its rightful
responsibility for policing its members. Paul Dudley White, M.D.,
President Eisenhower's physician, said in 1976: "The surest way to
cut down on malpractice costs would be by cutting down on
malpractice itself." The American Medical Association
acknowledges that about 107, or 45,000 doctors in America, are
impaired -- suffering from some type of serious mental or
emotional problem including drug or alcohol abuse. In 1983, only
563 serious disciplinary actions were taken against almost 400,000
non-federal patient care doctors. This amounts to one serious
disciplinary action (revocation or suspension of license or
probation) for every 700 physicians. Yet, the number of patientg
injured frdm physician negligence is 250 to 450 times higher. |
Studies from other states have shown that a significant source of
malpractice claims comes from the incompetence and negligence of a
small number of physicians and hospitals, resulting in death and
lifetime injury for hundreds of thousands of patients each year.
Yet the medical profession gives sparse attentiﬁn and resources to

policing malpractice. A number of steps should be taken:



(1) Greatly increase doctor disciplinary actions by
state licensing boards by enacting legislation to
increase annual license fees to fund adequate enforce-
ment staff. Also, the General Assembly should require
non-physician members of licensure boards and authorize
subpoena power and public hearings.

(2) Require periodic recertification of doctors based
on written exams and audit of doctor performance, such
as medical record review. In addition, continuing
education for physicians should be required.

(3) State licensing boards should be required to report
actions against incompetent doctors to the federal
government to stop Medicare and Medicaid payments.

(4) Doctors should be rated on performance for mal-
practice premiums; competent doctors should not
subsidize incompetent ones. With the exception of
Colorado, few states have higher premiums for doctors
with multiple claims against them.

“(5) The number of classifications of doctor specialties
for insurance rating purposes should be reduced because
the risk pools for some are too small and are overly
influenced by a few losses.

(6) Citizens should be encouraged to participate in
proceedings for rate requests and other actions by the
insurance regulatory commissions through the adoption of
state legislation authorizing the creation of voluntary
citizen insurance boards with notification to all
insureds of the opportunity to join.

(7) Require investment income to be counted in :

insurance rate requests decisions and full disclosure by

companies justifying premium levels and lack of avail-

ability of insurance.

The label "Patient's Compensation Plan" is a misnomber.
It ‘should be more accurately described as the "Doctor's Benefit
Plan." There has been no testimony presented to the Task Force
that would justify such fundamental changes in our system of
justice, which can only benefit the medical profession and its
insurance carriers. The rights of citizens injured by negligent

health care providers must be preserved and protected. These

victims of medical negligence must be allowed to have their day in
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court before a jury of their peers, rather than to be subjected to
the limitations inherent in the radical "Patient's Compensation
Plan" proposal.

3. MANDATORY STRUCTURED SETTLEMENTS OR
- PERIODIC PAYMENTS

A structured settlement, as it is currently used on a
voluntary negotiated basis, is when the plaintiff takes a stream
of monthly or annual payments in lieu of a lump sum. These pay-
ments are normally funneled through an annuity purchased from an
insurance company. Structuring settlements has been a popular
concept over the past ten years, however, its popularity has dim-
inished somewhat since 1985. Tax changes and lower interest rates
have caused many in the personal injury field to look at other
financial alternatives.

Mandatory structured settlements would preclude plain-
tiffs from investing their money into vehicles such as money
markets, mutual funds, certificates of deposit, and tax-free bonds
that might be more suited to their needs. With a mandatory
structured settlement, there is little incentive to assign the
liability to an annuity company, since the money is paid out.on a
formula based on a discount rate. This being the case, the
plaintiff would suffer an even greater loss of possible investment
income than he would with a traditional structured settlement
invested in a competitive annuity.

Unlike the negotiated form of structured settlements,
mandatory structured settlements have a variety of economic and
flexibility disadvantages to the plaintiff, security risks to the

plaintiffs and disadvantages to the taxpayers of Kentucky and



society at large. Inflexibility and inflation are the two
greatest obstacles that a structured settlement must overcome.
This is magnified even further in the case of mandatory structured
" settlement since the plaintiff rarely has input in planning a
program to meet his financial needs. Payments on a fixed schedule
leave no Elexibilitf to combat inflation or any change in personal
condition. If a recipient of such a program, particularly one who
had injuries that made him unemployable, found himself in a
situation where unforeseen medical or personal expenses occurred,
he would probably have to turn to the state's welfare and medical
programs for assistance, creating an unnecessary burden for the
state's taxpayers.

Putting a person in a situation where he has no input
into the stream of payments and locking him into an inflexible
plan that might not meet his future needs is adverse to most
common financial planning strategies and is obviously not
desirable to the plaintiff.

There can be little question that mandatory structured
settlements will result in an economic advantage to the defendant,
since they are able to take the lump sum that the plaintiff would
get and invest it themselves. This point is also a disadvantage
to Kentuckians in light of the fact that the many out-of-state
insurers and corporations who do business in Kentucky would not
filter the income throughout the Kentucky economy.

The determination to seek a structured settlement
depends on several factors. Most important is the needs of the

injured plaintiff. Only secondarily important are the tax and



economic benefits of the arrangement. Some people, because of
their age or mental status need a structured settlement as a
protection against a wasting of the asset. This differs very
little from the same considerations that an estate planner would
look at when deciding whether to advise an absolute bequest or one
to a trust. Mandatory structured settlements take away that
flexibility that is a necessary component in any determination of
this type. It would be as if life insurance proceeds would be
mandatorily paid out in an annuity instead of a lump sum. In some
cases, the beneficiary should take out an annuity and that option
should be available. In other cases, the beneficiary can make a
better use of a lump sum and he should also have that option.

The injured person needs the flexibility of choosing a
lump sum settlement when appropriate and choosing periodic
payments when they are appropriate. This choice is made after
taking into consideration the needs of the injured person. To
ignore the needs of the injured person to assauge the tortfeasor
is a moral travesty. Our government does not regulate the use of
any other person's money. Why should it now seek to regulate the
money of an injured person, especially since this person needs
additional flexibility to meet unknown and unforeseeable medical

expenses.

4. JOINT AND SEVERAL LIABILITY

Abolition or modification of the doctrine of joint and
several liability would not lessen insurance rates; more likely,
it would increase taxes and necessitate larger government assist-

ance programs for the injured victims.
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Joint and several liability means that when more than
one party is responsible for an injury to another person, the
victim is entitled to full compensation, even if some of the
parties are unable to pay.

Suppose five companies all dump hazardous waste at a
particular site. Over the years, one of the polluters goes out of
business, so, by the time the site is discovered to be an
environmental disaster area, there are only four companies left to
compensate the victims. Under joint and several liability, those
four parties will pay for the damages caused by their wrong doing
and will assume the liability for the fifth, insolvent company.
Without joint and several liability, who would pay for that fifth
polluter's share? The innocent injured residents of the community
out of their own limited resources? Or all the taxpayers in the
form of government assistance programs? Obviously, the only
beneficiaries would be the insurance companies.

With no evidence that altering joint and several
liability will improve the insurance situation, the industry wants
to enact measures that will undo a logical and efficient solution
to the problem of fairly allocating responsibility in complex law
suits, especially those arising from catastrophic occurrences.
Should it succeed, the end result would be less compensation for
innocent victims, higher taxes, and, of course, increased profits
for the insurance industry.

1f judgments are, indeed, unfair, they are invariably
reduced or nullified through appeal or reduced through subsequent

settlement. Our legal system should not be designed to limit



penalties for illegal or wrongful conduct, either crimial or
civil.

5. PUNITIVE DAMAGES

Punitive damages are the civil justice system's way of
punishing defendants for gross, wanton, or willful conduct that
approaches criminal behavior. |

Advocates of 'tort reform'" want to eliminate or limit
punitive damages on the grounds that they are a windfall to
undeserving plaintiffs and are "out of control.'" What they fail
to recognize is that ordinary damages often cannot adequately
compensate for death or injury, and that ordinary damages may not
be sufficient to deter others who might follow the same behavior.

In condemning punitive damages, the ''reformers'" cite no
statistics to support their contention that punitive damage awards
are "out of control." 1In Kentucky, punitive damages are an
extreme rarity. Moreover, in medical malpractice and product
liability cases which figure so prominantly in the discussion of
"tort reform", punitive damages are practically unheard of in this
state. Most cases in which punitive damages have been awarded
have involved personal violence, fraud, false and malicious
arrests, and insurance bad faith. There is simply no reason to
make it more difficult to recover punitive damages in appropriate

cases.

6. COLLATERAL SOURCE RULE

The Collateral Source Rule prohibits a defendant from

offering into evidence information that the plaintiff has already



or will receive compensation from third parties (health insurance,
etc.) for damages incurred. This evidence is deemed prejudicial
for the jury to hear since the jury is given the job of assessing
damages.

The rationale for eliminating or restricting the effect
of the Collateral Source Rule is that the plaintiff is allowed a
double recovery. In reality, however, subrogation prevents the
plaintiff from recovering double damages, since the source of the
benefit (the health insurance or worker's compensation policy) has
a subrogation clause under which that carrier is paid back from
the plaintiff's award. Two other points worth noting -- a
responsible plaintiff who buys disability, life and/or health
insurance is penalized for his action in that he or she paid
premiums yet can recover less damages, while a plaintiff without
insurance suffers no reduction. Many Collateral Source bills go
beyond an evidentary change and require a mandatory reduction in
the amount a plaintiff recovers for any collateral benefits
received.

It should be emphasized that the amount and fact of a
defendant's insurance coverage is also inadmissable premised on

prejudicial grounds.

C. INSURANCE INDUSTRY REFORM

The real cause of the problems of affordability and
availability of insurance is the "cash flow underwriting" practice
of the insurance industry. During the early 1980s, the industry
underpriced its products in order to earn premium dollars on which

it could gain investment income. When the interest rates declined



during the middle 1980s, the industry drastically raised premiums
and cancelled customers as it tried to catch up in one year for
the reduced income caused by its past mismanagement. At the same
time, the industry reduced the scope of coverage under many
policies and cancelled many businesses and individuals who never
had any claims against them. This collaborative strategy was
designed to drive up profits, and was coupled with both a lack of
concern for insurance consumers and a severe neglect of loss
prevention or safety advocacy responsibilities by the insurance
industry.

The primary causes of past insurance problems must be
addressed. Remedial legislation should be passed to prevent or
minimize the effects of cyclical changes in the insurance
industry. In addition, the Commissioner of Insurance of Kentucky
should be granted additional statutory authority to oversee the
insurance business in this state for the good of all of our
citizens. Many of the insurance reform recommendations of the
Task Force are worthy of fa?orable consideration by the General
Assembly. Such proposals include:

(1) Expansion of the FAIR Plan

(2) Removal of Barriers to Insurance Pooling and Repeal
of the Fictitious Group Statute

(3) Extended Notification of Cancellation or Non-
renewal

(4) Increased Reporting of Medical Malpractice and
Confidentiality of Peer Review Records

(5) - Triggered Filing Approach; Flex Rating
(6) Kentucky Claims Ex :rience

(7) Consent to Changes in Rate and Coverage



(8) Closed Claim Information

(9) Policy Simplification

(10) Surplus Lines Policies

(11) Unfair Claims Practices Act

(12) Insurance Consumers Advisory Council

(13) Increased Funding for the Department of Insurance

(14) Child Care Facility Liability Insurance

In addition, the Task Force member submitting this
Minority Report believes that the following recommendations should

be included in the area of insurance reform:

(1) Enactment of a State Disclosure Law to Require the
Industry to Provide Information on Premiums Paid, In-
vestment Income Earned and Claims Paid for all Classes
of Insureds, Subline by Subline. The Industry has
Refused to Disclose this Information.

(2) Requirements that Insurance Companies Engage in
Greater Loss Prevention Efforts Such as Advancement of
Health and Safety Conditions and Experience Loss

Rating.

(3) Requirements that Insurance Companies Disclose
Fvidence of Known Defective Products or Hazardous
Conditions to Appropriate Law Enforcement Authorities.

(4) Adequate Budget and Staff so the Kentucky Depart-
ment of Insurance Can Do Its Job.

(5) Experience-Rate Doctors to Target the "Bad Actors"
who are Causing Sharply Increased Rates for Certain
Medical Specialties.

(6) Establish Pre-Trial Screening Panels for Medical
Malpractice Suits.

(7) Require Public Hearings on Premium Rate Increases
Exceeding 10% Within 60 Days of Rate Filings.
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C. CONCLUSION

If the insurance industry is so sure that placing
restrictions on a victim's ability to obtain just compensation for
injuries will increase the reasonableness of insurance for
consumers, then Kentucky legislators should have no hesitation in
demanding forced rate roll-backs, of the kind adopted by the
Florida legislature.

In fact, the industry knows that scapegoating proposals
to limit the legal rights of innocent victims will do nothing to
lower insurance rates.

The "crisis" brought about by the insurance industry
will not be solved by placing further obstacles in an already
difficult process of injured or sick citizens prevailing in court
before judge and jury. Effective insurance reforms will stop the
cyclical insurance crisis.

Respectfully Submitted,

CHARLES S. WIBLE, M
Kentucky Insurance
Task Force

nd Liability
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GENEEAL ASSEMBLY

COMMONWEALTH OF KENTUCKY
REGULAR SESSION 1986

HOUSE JOINT RESOLUTION NO. 139

THURSDAY, MARCH 13, 1985

The following joint resolution was reported to the Senate from

the House and ordered to be printed.
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A JOINT RESOLUTTON directing the Legislative Research
Commission to appoint a task force to study and
investigate the entire insurance industry, including the
Kentucky department 0of insurance, and 1its effects on
Kentucky.

WHEREAS, liability 1insurance premium 1lncreases of 25%
to more than 1000% are being imposed on municipalities,
and businesses of 21l sizes, including day care centers,
nursing homes, and restaurants, as well as professionals
such as accountants, architects, doctors, midwives, and
lawyers; and

WHEREAS, residents in some parts of the Commonwealth
are unable to obtain homeowners insurance, while others
face high premiums for motor vehicle insurance; and

WHEREAS, some physicians in this state are taking
early retirement and others are giving up their practices
in obstetrics rather than pay exorbitant medical
malpractice insurance premiums; and

WHEREAS, the department of insurance claims it 1is
restricted in what 1%t can do to end skyrocketing premiums
anéd increase the availability of insurance due, in part,
+o its lack of jurisdiction over reinsurers who are
demanding price increases ranging from 50% to 500%; and

WHEREAS, some persons question whether ﬁhe current
in:urance crisis car pe supported by insurance industry

da'a and allege =77 crizis *s a manufactured one to
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increase profits of insurers; and

WHEREAS, dissatisfaction with the insurance industry
is widespread and the citizens of Kentucky are demanding
that some action be taken to assure the availability of
insurance at affordable rates;

NOW, THEREFORE,

Be it resolved by the General Assembly of the Commonwealth

of Kentucky:

Section 1. The Legislative Research Commission is
directed to appoint a task force to study and investigate
the entire insurance industry, including the ﬁentucky
department of insurance, and its effects on Kentucky. The
task force shall be appointed no later than July 1, 1986.
The task force shall be comprised of, but not limited to,
representatives of the medical profession, legal
profession, 1local governments, insurance agents, insurance
companies, trade associations, chamber of commerce, and
citizens at larger.

Secticon 2. All state departments and agencies shall

o}

cooperate with the +ask £ rce and make available, upon
request, such documents, data and records as are relevant,
and provide full assistance and information to the task

force.

Section 3. The task force may require information on



10
11
12
13
14
15
16
17

18

23
24

25

oath of any person +touching any matter which is .under
study, investigation or audit by the task force, and shall
have the power to subroena witnesses and records for such
purposes, and otherwisz compel the giving of evidence of
any matters under study.

Section 4. The Legislative Research Commission may
appoint a director of the task force if such is deemed
necessary. The task force shall have the power to hire a
staff and to issue personal service contracts as it deems
necessary.

Section 5. The task force shall study and
investigate insurance laws and regulations, insurance
companies, the department of insurance, the availability
of insurance to Kentuckians, the rate making process, and
other areas of insurance as necessary.

Section 6. The task force may work with other

legislative committees, task forces, and special
committees. The task force shall <consider and, as
necessary, develop legislative proposals and

recommendations. The task force shall report its findings
and recommendations to the Legislative Research Commission
on or before December ', 1287.

sction 7. Staff€ services ko be utilized i

[77]

completing this investigation and study shall be provided
from the regular Legislative Research Commission budaget,

subject to the iimitaktions and other research
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responsibilities of the Commission.
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ADDITIONAL SOURCES OF INFORMATION
All tapes, folders and minutes of each meeting are

available in the Legislative Research Commission

Library upon request.
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SOURCE: Report of the Action Commission to Improve the Tort
Liability System, American Bar Association 1987
Midyear Meetina, New Orleans, Louisiana

Common Forms of Alternative Dispute Resolution

* Arbitration is the best understood and the most widely
practiced form of ADR. It is private adjudication in which the
parties to a dispute agree, either by contract or at the time of
disagreement, to accept the judgment of a third party (or panel
of arbitrators) in resolution of their dispute. The proceedings
may be quite informal or as formal as a court, with all the
paraphernalia of discovery, witnesses, court reporters and
written decisions. The most important characteristic is that the
determination is binding and ordinarily enforceable in court.

The striking exception to that principle is court-annexed
arbitration, which is compulsory under court rules adopted in a
number of state and federal jurisdictions. But the determination
is not binding if either party is unwilling to accept the result
and instead demands a trial by judge or jury. Despite that
option, the percentage of acceptances of the determination of the
arbitrator ordinarily runs well in excess of 90 percent.

* Mediation is fast growing in popularity, both as a matter
of private agreement to use the services of a third party to
assist the parties in resolving their dispute, and as a matter of
court suggestion or direction. Some states have even gone so far
as to require that, before certain kinds of disputes may be tried
in court (divorce cases, for example), the parties must submit
the matter to mediation. Only if that is unsuccessful may they
resort to the formal court procedures.

* Negotiation is like mediation in that the objective is
for the disputants to reach agreement between themselves, but
unlike mediation in that no third party is involved. That is --

or at least should be -- the first step in every dispute.
"Indeed, most disputes, within families, in businesses, even among
nations, are settled by negotiation. If that were not so, the
courts would surely be overwhelmed. The only new point is that
negotiating skills are not necessarily intuitively understood.
The art of negotiation is increasingly the subject of research,
and techniques for its mastery can be taught.

* Mini-trials are a rapidly developing form of private
adjudication in which the parties to a dispute agree upon a
private "judge" before whom they present an abbreviated trial,
after which the adjudicator offers a recommended "judgment" which



the parties use as a basis for settlement negotiations. They are
not bound by the decision, but the process has proved highly
successful in complex intercorporate disputes and disputes with
government agencies. A key element is that a representatlve of
each client, bgaring the authority to settle, is expected to be
present for the "trial."

# Other court-related procedures include the summary jury
trial and reference to spec1al masters for settlement
discussions. The summary jury trial, now used in a number of
federal district courts, is to all appearances a regular jury
trial, but with abbreviated procedures and lacking the force of a
bzndxng judgment (althouqh the jurors may not be advised of the
fact that their judgment is not binding). This, too, has proved
useful as a settlement device because the parties have an
opportunity, at reduced cost and in a shortened time period, to
assess the strengths and weaknesses of their own case and that of
their opponents.



304.99-020. Civil penalties. — (1) For any violation of this code where
the commissioner has the power to revoke or suspend a license or certificate
of authority he may in lieu thereof or in addition to such revocation or
suspension impose a civil penalty against the violator in the case of an
insurer, a fraternal benefit society, nonprofit hospital, medical-surgical,
dental, and health service corporation, health maintenance organization, or
prepaid dental plan organization, of not more than ten thousand dollars
($10,000) per violation; in the case of an agent, broker or solicitor of not
more than one thousand dollars ($1,000) per violation; in the case of an
adjuster, administrator, or consultant of not more than two thousand dol-
lars ($2,000) per violation.

(2) Such civil penalty may be recovered in an action brought thereon in
the name of the Commonwealth of Kentucky in any court of appropriate
jurisdiction.

(3) In any court action with respect to a civil penalty, the court may
review the penalty as to both liability and reasonableness of amount.
(Enact. Acts 1970, ch. 301, subtitle 99, § 2; 1982, ch. 320, § 43, effective
July 15, 1982; 1986, ch. 162, § 11, effective July 15, 1986; 1986, ch. 437,
§ 39, effective July 15, 1986.)

Legislative Research Commission Note. which do not appear to be in conflict and have
This section was amended by two 1986 Acts been compiled together.



CABINET FOR HUMAN RESOURCES

COMMONWE ALTH OF KENTUCKY
FRANKFORT 40621

DEPARTMENT FOR SOCIAL SERVICES May 15, 1987

Mr. W. Stephen Wilborn, Chairman
Insurance and Liability Task Force
Capitol Annex Building

Room 20

Frankfort, Kentucky 40601

Dear Mr. Wilborn:

L}

The Department for Social Services, as a result of the 1985 Special Session of
the Legislature, was authorized to secure liability insurance for foster parents
caring for children committed to the Commonwealth of Kentucky. Foster parents
can be held liable for the damages caused by foster children, as well as being
subject to suits by natural parents. Protection was needed for foster parents. As
authorized by House Bill 2, the Department for Social Services secured liability
coverage effective October 1, 1985, through September 30, 1986. The cost was $96
per year per foster home. With the assistance of the Kentucky Department of
Insurance, the Department for Social Services successfully implemented liability
coverage by insurance purchased from St. Paul Fire and Marine Insurance Company
through R.N. Inman and Associates Insurance Agency, Inc. (formerly S.C. Barnes
Insurance Agency, Inc.). Maximum coverage per ‘year per foster home was
$3,000,000 with a maximum of $1,000,000 per incident. Other benefits included
legal defense of lawsuits and related costs, legal bonds up to the limits of
coverage, and payments to foster parents for reasonable costs while helping
investigate or defend a claim or suit, including up to $200 per day for earnings
actually lost while being a witness in a trial.

The Department provided coverage for approximately 1,131 foster homes per
month. However, the St. Paul Insurance Company decided not to renew coverage
after the first year and coverage ended November 6, 1986. The Kentucky
Department of Insurance and R.N. Inman and Associates continued to help try to
locate another carrier but only one proposal resulted. The proposal was from the
Northfield Insurance Company through Inman Associates. The proposed coverage
was significantly reduced from $3,000,000 to $500,000 per foster home per year at
a cost of $300/foster home per year, compared to St. Paul's coverage for $96. The
Northfield proposal was also a $1,000 deductible; St. Paul's coverage required fio
deductible. The proposed coverage excluded "sexual and mental abuse and acts of
the children"; these exclusions were covered under the St. Paul policy, if legal
liability was established in court. The sharp increase in the proposed cast, and the
exclusion of some major areas of coverage of concern to the Department and
foster parents, made the proposal inadequate and too costly.
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Mr. W. Stephen Wilborn
Page two
May 15, 1987

The Department has continued to follow any leads for other insurance
carriers but has been unsuccessful. The most recent contact was with State Farm
Insurance, which has a type of "child care rider" on their homeowners policy. The
coverage was not inclusive of 24-hour care as needed for foster parents.

The Department believes that the Insurance and Liability Task Force should
make this concern a part of any reports or recommendations produced by the task
force. Adequate coverage at a reasonable cost is desired if we are to expect any
significant increase in the Department's ability to attract additional foster home
participation. Any efforts of the task force to address this matter will be
appreciated.

Department staff will be available as may be needed to discuss this concern
.in more detail.

Sincerely,

¢ Shsns/ j,..“@7
Anna Grace Day
Commissioner

cc: Secretary Austin

(7]
o
™~



December 1, 1986

CABINET FOR HUMAN RESOURCES

LIABILITY INSURANCE ADVISORY COMMITTEE REPORT
(Executive Summary)

The Cabinet for Human Resources is concerned about the need, avail-
ability, affordability and feasibility of liability protection coverage
for its employees, especially those occupying front line service positions.
Currently, the issue is of particular importance in view of the nationwids
increase in the number of liability actions, the diminishing dollar amount
of commercially available coverage, the narrowing scope of actions covered
by those policies which are available, the increasing costs of purchasing
the diminished coverage, and the unavailability at any cost of some forms
of commercial liability protection for public entities and their employees.

Administrative Order 86 HR 19 established the Cabinet for Human
Resources Liability Insurance Advisory Committee. This Committee was
charged with reviewing and making recommendations to the Secretary
regarding:

1) the overall need for liability coverage for state social workers
in child and adult protection;

2) the issue of liability coverage in CHR for other personnel within
the agency;

3) the feasibility, impact and cost of liability protection coverage;-
4) actions taken in other states;

5) possible changes-in state lawsi

6) other such areas as may be related.

The Committee has investigated and considered the causes of the
liability crisis, the position of public entities in relation to the
crisis, various alternative solutions to the crisis which have been
implemented in other states, and the current situation in the Commonwealth
of Kentucky.

The major findings of the Committee are:

1. There is a perceived need among some state employees for protection
from liability actioms. This is particularly so for social workers
engaged in services at the local level. The chief concern is the
possibility that high damage awards might be made against them in the
event of a successful suit.




Cabinet for Human Resources

Liability Insurance Advisory Committee Report
‘December 1, 1986

Page Two

2.  Non-degreed social workers have always experienced difficulty obtaining
liability coverage. Earlier this year, social workers employed by the
Commonwealth and engaged in child and adult protective services had
their liability coverage cancelled. Until recently social workers who
were members of NASW (a professional organization for degreed social .
workers) could purchase liability coverage for both clinical and
administrative activities. Coverage for administrative decisions is
no longer available through NASW insurers.

3. Although there have been around 100 cases of litigation involving the
Cabinet for Human Resources in the last five years, there have been
no monetary judgements against any individual employees of this fzwaf
Cabinet. So far as is known, there have never been any suchchE;:t—
ments against individual employees of CHR.

4. Currently, state employed social workers, and all other CHR personnel,
are protected by the state's sovereign immunity when the actions they
perform are within the course and scope of their employment and under
the auspices and direction of state law and policy. State social
workers in child and adult protection, acting upon the orders of the
court, enjoy the additional protection of prosecutorial immunity.

5. To the extent that they are provided for by statute, the purchase of
commercial insurance or the establishment of some form of self-
‘insurance may constitute a partial waiver of sovereign immunity.

6. Legal services are provided by CHR to state employees against whom
civil actions are broiught, when these employees were acting within
the course and scope of their employment, unless there is a clear
conflict of interests.

7 Under the provisions of KRS 194.350 the Cabinet now purchases
liability insurance for physicians, hospital directors, and admin-
istrators employed by CHR. It is noted that because of a history of
malpractice suits, these employees have high target profiles. The
areas covered are medical malpractice (50 physicians and 3 dentxsts)
and professional liability (14 administrative positions).

8. Other states facing the problems of exposure to liability actions
have adopted various strategies. At present at least thirty have,
or are establishing, centralized risk management programs. Around
forty are considering tort reform. Many states with centralized
risk management have created self-insurance programs and insurance
pools, while at the same time retaining or legislating some degree
of immunity.



Recommendations

Based upon consideration of the issues examined in its report and pursuant
to the findings specified above, the committee makes the following recommenda-
tions:

1. It is recommended that existing policies be continued.
These policies are:

-- The provision of legal services to employees against
whom civil actions are brought, when these employees
were acting within the course and scope of their
employment, unless there is a clear conflict of interests;

-- The purchase of liability insurance for physicians,
hospital directors and administrators employed by the
Cabinet for Human Resources.

2 It is recommended that the Cabinet consider legislation which
would:

-- Provide protection to the individual employee in cases
where there is a conflict of interests between defending
the employee and defending the Cabinet;

-- Provide protection to the individual employee against
whom a judgement for negligence is awarded in the event
such cases are tried outside the venue of the Board
of Claims.

-- Amend the existing legislation relating to purchase of
liability insurance for physicians, hospital administrators
and directors employed by the Cabinet (KRS 194.350) to
specify that such legislation shall not be construed as
a waiver of sovereign immunity.

3. It is recommended that individual offices and departments
of the Cabinet for Human Resources, in consultation with
the Office of Counsel, provide training to their employees
with regard to procedures which will minimize exposure to
liability actions.

4. It is recommended that the Executive Branch conduct a study
of centralized risk mangement/self-insurance programs
provided in other states, including an indepth analysis of _
the respective state constitutional and legislative provisions,
to determine the feasibility and costs which would be involved
in implementing a centralized risk management program in
Kentucky.
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PUBLIC PROTECTION AND REGULATION CABINET ADMINISTRATIVE
REGULATIONS

Department of Insurance

(Proposed Regulation)

806 KAR 3:021

RELATES TO: KRS 304.3-240

PURSUANT TO: KRS Chaﬁter 13A, 304.2-110 and 304.3-240

NECESSITY AND FUNCTION: KRS 304.2-110 provides that the Commissioner
of Insurance may make rgasonable regulations necessary for or as an aid
to the effectuation of any provision of the Kentucky Insurance Code. | KRS
304.3-240 requires that each insurer file with the Commissioner a
statement of its financial condition, transactions, and affairs as of
December 31 preceding, and authorizes the Commissioner to require
suﬁplemental information therein. This regulation requires casualty
insurers to mainta;in and report as an exhibit to the annual statement
ceftain information regarding bedily injury claims made against the
insu_ref and which were closed during the peridd covered by the

statement.

Section 1. Definitions. As used in this regulation:
(1) "Annual statement" means the annual statement required by KRS
304.3-240 and all supplements, exhibits or schedules thereto required by

the Commissiconer;

(2) “"Casualty insurance" has the meaning set forth in KRS 304.5-070;
(3) "Commissioner" means the Commissicner of the Kentucky Department

of Insurance;

(L) "Autherized insurer" has the meaning set ferth in KRS 304.1-100;
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(5) “Bodily injury" means,any physical or corporeal injury caused by
external violence to a living person;

(6) "Workers compensation insurance" has the meaning set forth in

KRS 304.5-070(1)(c).

Section 2. Every authorized insurer which writes casualty insurance 1in
this state shall develop,_ maintain and report to the Commissioner of
Insurance, as an exhibit to its annual statement, such information as
shall be required by the Commissioner with regard to each bodily injury
claim made against it or its insured by any person who has sustained
bodily injury from an accident occurring within the confines of this
Commonwealth. Each such claim shall be reported only with the annual
statement covering the pefiod during which the claim was closed. The
Commissioner may, upon 90 days' notice to any authorized insurer,
require information on claims closed during any other period designated

by him.

Section 3. The information to be maintained and reported on each bodily

injury claim which is closed is as follows:

Tz (a) Claim file identification number
(b) Claim file identification name

2. (a)

o
le]
—
-
n
<

type

Monoline general liability
Commercial multiperil
Commercial automobile
Personal automobile
Personal multiperil

All other

usiness class

Municipal/public liability
Scheools

Day care centers

1]

N P~ Lo b =

o b~ o
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(b)

(c)

(a)

(b)

(c)

(a)

(a)

(b)

(c)

4 Liquor liability ‘

5 Non-profit organizations

6 Construction firms

7 Apartments, townhouses and condominiums
8 Mercantile and offices

9 Churches
10 Personal residences or properties
il All other

Policy limits (bodily injury only)

1 Per person

2 . Per occurrence/accident

3 Combined single limit

Age of injured person at time of injury
Was injured person employed at time :of injury?

1 Yes ‘

2 No

Was injured person in course of employment at time of
injury?

1 Yes

2 No

Type of injury

1 Death -

2 Permanent total disability

3 In hospital treatment required

4 Emergency room/outpatient treatment required
5 Treatment by other than M.D.

6 No treatment

Was attorney involved for plaintiff?

1 Yes

2 No

Was attorney involved for insured?

1 Yes

2 No

Was separate attorney involved for insurer?
1 Yes

2 Ne

Stage of legal system at which settlement was reached or
award made

1 No suit filed

2 Arbitration

3 Suit filed--settled before trial

4 Settled during trial, before verdict
5 Court verdict ;

6 Settled after verdict, before appeal
7 Settled after appeal filed

8 Appeal determined payment

If court verdict is indicated in 6(a), indicate results:
i Directed verdict fer plaintiff

2 Directed verdict fcr defendant
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10.

(b)

(c)

(a)

(b)
(c)

(a)
(b)

(c)

3 Jjudgment not withstanding the verdict for the
plaintiff

4 Judgment not withstanding the verdict for the
defendant

5 Judgment for the plaintiff

6 Judgment for the defendant

7 For plaintiff, after appeal

8 For défendant, after appeal

9 All others

IT case did go to trial, was case tried by jury?

1 Yes (by judge and jury)

2 No (by judge alone)

Were there defendants other than your insured?

1 Yes

2 No

If 7(a) is yes, how many other defendants?

If 7(a) is yes, indicate type of other defendants {(choose
all that apply).

1 Individuals (private)

Individuals (business)

Partnerships, corporations or other business
organizations

Non-profit organizations

5 Governmental entities

2-——-——-
I
4

If case was tried to verdict, what percentage of fault
was assigned to your insured?
If claim was settled, estimate the percentage of fault for

your insured: %
What percentage of final award or settlement was paid by

you? %

Please indicate the following with respect to the total amount
paid to claimant.

(a)
(b)
(c)

(d)

(e)
(f)

Amount paid by you, the insurer

Amount paid by insured, due to retention or deductible

Amount paid by excess carrier

Amount paid by insured due to settlement or award in
excess of policy limits

Amount paid by other defendants/contributors

Total amount of settlement or award (a+b+c+d+e)

$

Were collateral sources, such as medical insurance, disability
insurance, social security disability or workers' compensation
available to the injured party? -

1

2—-—

Yes
No 3 Unknown

309

e



11.

20.

(a)

(b)

Was a structured settlement used in closing this claim?

1 Yes

2 No

If 1T1(a) is yes, did structured settlement apply to

plaintiff's attorney's fees as well as indemnity

payments?

1 Yes

2 No

If 1i(a) is yes, indicate amount of immediate payment.
$

If 11(a) is yes, indicate present value of projected

total future payout (price of annuity if purchased)

If 11(a) is yes, indicate projected total future payout

Injured person's medical expenses through date of closing

Injured person's anticipated future medical expense

Injured person's wage loss through date of closing

Injured person's anticipated future wage loss

Injured person's other expenses through date of closing

Injured person's anticipated future other expenses

Amount of non-economic compensatory damages

(a)

(b)

(a)

$

Actual amount of prejudgment interest, if any, paid on
award

$
Estimated amount of prejudgment interest, if any, reflected
in settlement

$

What role did punitive damages play in this claim?
Asked for in petition, not granted

Asked for and granted by ccurt or jury

Asked for in settlement, not granted

Asked for in settlement and paid by insurer

Not asked for by claimant

If punitive damages were asked for in a petition, what

was the amount?
<

P o b
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20. (¢)

(d)

(e)

(g)

21 (a)
(b)

(c)

Section 4.

If punitive damages were actually awarded by judgment,
what was the amount?

$

If punitive damages were asked for in settlement, what
was the amount?

$

If punitive damages were considered in determining the
final settlement amount, estimate the amount that is
attributable to punitive damages

$

If the dollar impact of punitive damages on final settle-
ment cannot be separately identified, what impact did the
allegation of punitive damages have on the settlement
amount?

1 Major

2 Minor

3 None

If punitive damages were paid by the insured, what was
the amount?

$

If punitive damages were paid by the insurer, what was
the amount?

$

Amount paid to outside defense counsel

Amount of other allocated loss adjustment expenses, such
as court costs and stenographers fees

$

Total allocated loss adjustment expense (a+b)

$

This regulation does not apply to bodily injury claims

reported under workers' compensation insurance.

-



LB R E o ans’s 00000 0FK4

APPENDIX A

SURVEY FORMS AND INSTRUCTIONS

STATE BCARD OF INSURANCE

a)

b)

c)

d)

e)

Texas Commercial Liability Insurance
Closed Claims Survey

Name of Insurer
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2)

b)

c)

a)

b)

2)

b)

c)

Date of Injury
A S
Mo Day Vr

Date leported to Insurer

Mo~ ﬁay Yr
Date Closed
Mo Day Yr

Age of injured person at time of
injury _
Was injured person employed at time
of injury? | Yes 2 No

If yes, did injury occur in course
of employment? 1 Yes 2 No

Type of Injury
1___Wrongful Death
2___Permanent Total Disability
3__ Other Bodily Injury

Policy Type

1__Monoline General Liabilfty
(A11 forms including CGL,
OL&T, M&C, and Contractual
Liability)

2___Commercial Auto

3__Texas Commercial Multi Peril
(Sec. II Liability)

Business Class
1___Municipal/Public Liability
2__Schools (Public & Private)
: ___Daycare Centers
4___Liquor Liability
5__ Non-profit Organizations
6§ Construction Firms
7__Apartments, Townhomes &

l:onl-mims

= 4

Policy Limits (Bodily Injury)
Per Person (Comercul Auto only)
1 '$

[
© W 0o

— e o = = - = =

a)

b)

c)

d)

a)

b)

c)

a)

b)

c) If case did go to trial,

State where injury occured
1 Texas ¢ Uiner

If Texas, enter county code where

injury occurred _

If Texas, enter county code where.

suit was filed

If Texas, enter county code where
case was tried _

Was an attormey involved for
plaintiff? | \es 2 No

Was an attorney- involved for insu
1 Yes 2 No

Has a separate attorney involved
for the insured?
l es ___No
Stage of legal system at which
settiement was reached or award
made:
1___Binding arbitration
2__No suit filed
3__Suft filed but settlement
reached before trial
4 During trial, but before
court verdict
5__ Court verdict
6___ Settlement reached after
verdict
7___Settlement reached after
appeal was filed

If a court verdict is indicated ir
9(a) above, indicate result:
1__Directed verdict for plaint
2 _Directed verdict for defenc
3___Judgment not withstanding
the verdict for the plainti
4___ Judgment not withstanding
the verdict for the defend:
5__ Judgment for the plaintiff
6__ Judgment for the defendant
7 For plaintiff, after appeal
8 For defendant, after appeal
9___All others

was case
tried by jury?
1___Yes (by judge and jury)
2___No (by judge alone)



10.

11.

12.

a)

b)

c)

a)

b)

c)

Were there defendants other than 13.

your fnsured?
1 Yes 2 No

If 10(a) is yes, how many other
defendants? ==~
If 10(a) is yes, indicate type of
other defendants (Choose all that
apply). 14.
1___Incividuals (Private)
2__Individuals (Business)
3___Partnerships, Corporations,
or Other Business Organiza-
tions
4__ Non-profit Organizations
5__ Govermmental Entities

If case was tried to verdict, what
percentage of fault was assigned
to your insured?

L4

If claim was settled, estimate the
percentage of fault for your insured:
%

What percentage of final award or
settiement was paid by you?
4

Please indicate the following with
respect to the total amount paid
to claimant 15.
a) Amount paid by you, the
insurer
b) Amount paid by insured, due
;o retention or deductible
c) :‘mo'&n? paid
d) Amount paid by Tnsured due
to settlement or award in
excdss of policy limits
"'“" i N I SR 18.
e) Asswat paid by other
gtftndants/contﬂbutors

16.

17,

L ? » *

f) Total amount of settlemen 19.

et e T

(73}
et
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a)

b)

c)

d)

e)

Were collateral sources, such as
medical insurance, disability
insurance, social security disab
Oor workers' compensation availap
to the injured party?

1 Yes
2 No
3 Unknown

Was a structured settlement used
in closing this claim?

l___Yes 2 No
If 14(a) is yes, did structured
settiement apply to plaintiff's
attorney's fees as well as indemn
payments?

1___Yes 2 No

If 14(a) is yes, indicate amount
of immediate payment
$

If 14(a) is yes, indicate present
value of projected total future
payout (price of amnuity if
purghased)

If 14(a) is yes, indicate project:
total future payout
s

Injured person's medical expenses
through date of closing
S

e T T

Injured person's anticipated futu
ud;cal expense

Injured person's wage loss througt
dat: of closing

Injured person's anticipated futur
Ilg: loss

et T S —

Injured person's other expenses
thrgugh date of closing

Injured person's anticipated futur
other expenses
S

-_em e = = e = o = e o -



Amount of non-economic cc-pensatory“

dn:ges

Actual amount of prejudgment
interest, if any, paid on award
s !___‘___-|_---
Estimated amount of prejudgment
interest, if any, reflected in

settlement

What role did punitive damages play
in this claim?
1__ Asked for in petition, not
granted
2___Asked far and granted by
court or jury
3___Asked for in settlement,
not granted
4 Asked for in settlement and
paid by insurer
5 Not asked for by claimant
If punitive damages were asked for
in ; petition, what was the amount?

» L} Ll

- ewm e e wm mE m wm em em e— —

If punitive damages were actually
awarded by judgment, what was the
amount?

If punitive damages were asked for
in settlement, what was the amount?

If punitive damages were considered
in determining the final settlement
amount, estimate the amount that

is ;ttriwmu to punitive damages

-—e o s Es s o e s W

If the dollar impact of punitive
damages on fimal settlement camnot
be separately identified, what
fmpact did the allegation of
punitive damages have on the
settiement amount?

1__ Major

2 Minor

3  None

(9]
w

9)

h)

a)

b)

c)

If punitive damages were paid by
the insured, what was the amount?

If punitive damages were paid by
the insurer, what was the amount?’

counsel

Amount of other allocated loss
adjustment expenses, such as
court costs and stenographers
fees

— e m— w— e

Total allocated loss adjustment
expense (a + b)

RETURN THIS FORM TO:

Texas State Board of [nsurance
Research & Information Services
1110 San Jacinto

Austin, Texas 78701-1998

i



KENTUCKY 'S MAJOR INSURANCE TAXES

Insurance Premium Tax

Insurance Premium Surcharge

Dee F. Baugh

Constitutional Authority
"The General Assembly may, by general laws only, provide for the payment
of license fees on franchises, stock used for breeding purposes, the various

trades, occupations and professions, or a special or excise tax..." Section

181.

Statutory Authority

Premium Tax:

"Every foreign life insurance company doing business in this state, other

than fraternal assessment life insurance companies, shall return to the

516



revenue cabinet a statement of all premium receipts on business done in this

srate during the preceding calendar year or since the last return was

made... Every company shall, at the time of making the return, pay a tax of
rwo dollars upon each one hundred dollars of such premium receipts.”’ KRS
136.330

"Every stock insurance company, other than life. doing business in this
state shall return to the revenue cabinet a statement of all amounts paid to
the company or its representative, whether designated as premiums oOr
otherwise, for insurance or services incident thereto, on property or risks in
this state during the preceding calendar year or since the last returns were
made, including amounts received for reinsurance on Kentucky risks from
unauthorized companies, and shall at the same time pay a tax of two dollars
upon each one hundred dollars of such amounts paid to the company, less

amounts returned on canceled policies and policies not taken." KRS 136.340

"A1l mutual companies other than life doing business under this law shall
pay to the revenue cabinet a tax of two percent of all amounts paid to the
company or its representative, whether designated as premiums or otherwise,
for insurance or services incident thereto, including amounts paid for
membership or policy dues or fees, on property or risks in this state during
the preceding calendar year, including amounts received for reinsurance on
Kentucky risks from unauthorized companies. In addition, mutual insurance
companies and Lloyd's insurers shall pay an annual tax as prescribed for stock

insurance companies by KRS 136.360 and for like purposes. The provisions of



this section shall not apply to domestic mutual companies, cooperative or

assessment fire insurance companies."” KRS 136.350

“Every stock insurer other than life doing business in this state shall
pay to the department of revenue for the purpose of defraying the expenses
authorized by KRS Chapters 227 and 304, subtitle 24, three-fourths of one
percent of all amounts paid to such insurance company during the previous
calendar year for fire insurance and that portion of the premium reasonably
allocable to insurance against the hazard of fire included in other coverages

other than life and disability insurance." KRS 136.360

"When by or pursuant to the laws of any other state or foreign country or
province any taxes, licenses and other fees, in the aggregate, and any fines,
penalties.ldeposit requirements or other material obligations, prohibitions or
restrictions are or would be imposed upon Kentucky insurers, or wupon the
agents or representatives of such insurers, which are in excess of such taxes,
licenses and other fees, in the aggregate, or which are in excess of the
fines, penalties, deposit requirements or other obligations, prohibitions, or
restrictions directly imposed upon similar insurers, or upon the agents or
representatives of such insurers, of such other state or country under the
statutes of this state, so long as such laws of such other state or country
continue in force or are so applied, the same taxes, licenses and other fees,
in the aggregate, or fines, penalties, or deposit requirements or other
material obligations, prohibitions, or restrictions of whatever kind shall be

imposed by the commissioner wupon the insurers, or wupon the agents or

TI10



representatives of such insurers, of such other state or country doing

business or seeking to do business in Kentucky." KRS 304.3-270

"All foreign mutudl assessment companies, associations, individual firms,
underwriters or Lloyd's, having resident members doing business in this state,
who shall enter into contracts of insurance with each other or into agreements
to indentify each other against losses by fire, lightning, windstorm or other
casualties for which there is no premium charged or collected at the time
insurance is made, shall be deemed to beé doing insurance business in this
state, and shall annually pay to the department of revenue a license tax of
two dollars upon each $100 of assessments paid or collected in any one year."

KRS 136.390.

Premium Surcharge:

"Every domestic, foreign or alien insurer, other than 1ife and health
insurers, which is either subject to or exempted from Kentucky premium taxes
as levied pursuant to the provisions of either KRS 136.340, 136.350, 136.370
or 136.390, shall charge and collect a surcharge of one dollar and fifty cents
upon each $100 of premium, assessments, or other charges, except for those
municipal premium taxes, made by it for insurance coverage provided to its
policyholders, on risk located in this state, whether such charges are

designated as premiums, assessments or otherwise.” KRS 136.392



History

The first insurance premium taxes were levied in Kentucky in 1906. One
taxed out-of-state (foreign) life insurance companies other than fraternal
assessment l1ife insurance companies doing business in Kentucky. The rate has
not changed from the initial levy of two dollars per $100 of premiums. The
second taxed foreign companies doing business in this state by insuring each
other against losses by fire, lightning, windstorms or other casualties at a
rate of two dollars per $100 of assessment paid or collected in one year.
That rate remains unchanged. In 1916, foreign mutual companies were taxed at
a rate of two percent of taxable premiums. That rate remains unchanged. Four
years later, foreign companies were assessed to provide funds to administer
these taxes at a rate of one-half of one percent of gross premiums. In 1928,
foreign insurance companies other than life were taxed at a rate of two

dollars per $100 of premiums. The rate remains unchanged.

In 1942, the tax on foreign insurance companies other than life was
changed to apply to stock companies other than life; the tax on foreign mutual
companies was restricted to all foreign mutual companies other than life; the
administrative-cost tax on foreign insurance companies was changed to apply to

all stock fire insurance companies other than life.

In 1954, the administrative tax was raised to 3/4 of one percent. In
1966. collection and administrative responsibility shifted to the department

of revenue from the commissioner of insurance. Retaliatory provisions were



added in 1970 applying to discriminatory or onerous requirements by other
states or countries. Assessments by insurance guaranty assoclations were
exempted from those provisions in 1972. Also in 1972, the administrative tax
for fire protection was shifted from the use of the commissioner of insurance
to the commissioner of public safety. Two years later, those funds were again

shifted, this time to the General Fund.

In 1982, the insurance premium surcharge of $1.50 per $100 of premium,
assessment or other charges was imposed on all insurance companies, except
life and health, doing business in Kentucky. The surcharge resulted from a
two-year task force formed by the 1980 General Assembly to evaluate the
Kentucky Law Enforcement Foundation Program Fund which provided salary
supplements to local law enforcement officers completing certain training
requirements. Established initially with Federal funds, the KLEFP Fund had

become dependent on General Fund monies by 1980.

When imposed, the surcharge rate was set at a level to not only provide
current funding for the program but to also build a surplus that would
eventually allow the fund to become self-sustaining through investment income
and allow the surcharge to be repealed. Also eligible for funding by the
surcharge were Professional Fire Fighter's Foundation Program fund programs.
Recent legislatures have added statutory restrictions on the use of the
surcharge funds for groups outside the intent of the original KLEFP Fund

legislation.



In 1984 health insurance contracts for state employees were exempted from
the premium taxes. In 1986, the requirement that premium reports relating to

the premium taxes to the revenue cabinet be made "“under oath" was stricken.

Structure/Rates

Three taxes - foreign life insurance; all stock insurance companies other
than life; and, foreign companies that insure each other against natural
disasters - are levied at a rate of two dollars on each $100 of premiums or
services related thereto. Foreign mutual companies, other than Ilife and
Lloyd's insurers, are taxed at a rate of two percent of all amounts paid to
the company. The administrative tax on fire insurance premiums paid to stock
insurance companies is levied at a rate of .75 percent of all amounts paid to
such companies. Retaliatory provisions mirror taxes, fees or licenses of other

states or countries.

The insurance premium surcharge is levied at a rate of 1.5 percent of all
premiums, assessments or other charges made for insurance coverage provided to
policyholders on risk located in Kentucky. All of these taxes, including the
surcharge, are administered by the revenue cabinet. The surcharge is collected

by the insurer from the policyholder when premiums are assessed.

79



Incidence

The insurance premiums taxes are paid b} all stock companies other than
life, all foreign mutual companies other than life, and all foreign life
insurance companies, except fraternal assessment life insurance companies
doing business in Kentucky. The economic incidence of these taxes is assumed
to be passed on to policyholders. The legal incidence of the surcharge falls
on . every domestic, foreign or alien insurer other than life, health and
worker's compensation, doing business in this state. However, the economic
incidence of the surcharge falls on the policyholders and the surcharge fis

separately identified as such on premium assessments.

Exemptions

Health insurance contracts for state employees are exempt from the three
insurance premium taxes. Also exempt from the premiums taxes by définition
are domestic 1ife and domestic mutual insurance companies and self-insurers.
Domestié mutual companies, cooperative or assessment fire insurance companies
are exempt from the two percent predium tax. In computing the amount of
premium on which to base the premium taxeés, deductions are allowed for amounts
refunded on policies canceled or not taken and dividends pald of credited to
policyholders. Exemptions from the insurance premium surcharge include:
monies returned to policyholders as applicable to the unearned portion of the

premium on policies terminated by either the insured or the insurer; municipal

(2]
(9]
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premium taxes. and premiums for life, health and worker's compensation

insurance.

Equity

Equity appears to be a serious issue with the premiums taxes, since
domestic 1ife and domestic mutual insurance companies are exempt from those
taxes, creating a potentially discriminatory differential. At least eleven
out-of-state insurance companies have filed requests to have their complaints
heard before the Kentucky Board of Tax Appeals on the equity issue. In 1985,
the U.S. Supreme Court ruled that a similar tax levied in Alabama was
unconstitutional in imposing "discriminatory taxes on non-resident
corporations solely because they are non-residents.”" The case appears in
Appendix I. The out-of-state companies are citing that decision in their
quest for refunds in Kentucky. Non-state insurers paid more than $21 million

to Kentucky in 1985-86 under the premiums taxes.

Hoﬁever. the Alabama decision is not final because it has been sent back
to state courts for further review. Since the Alabama decision, several
states with similar taxes threatened by the question of differentials have
refunded money to out-of-state insurers and/or altered their legislation to
equalize the tax rates. The municipal premium tax, which is a local, not a
state tax, is levied at varying rates across the state, and is also coming

under fire on the equity question.



Receipts/ReliabiTity

Both the premiums taxes and premium surcharge are highly reliable taxes,
requiring a low enforcement effort by the Revenue Cabinet. As the following
receipt figures indicate, the premiums taxes make a significant contribution

to the state's General Fund.

TABLE 1
INSURAMCE PROMIUMS TAXES

Fiscal Fereign A1l Insurers Fire Retaliatary

_Year —_—I Jatal
1985-86 $20,871,024 $30,353,133 $1,613,658 $555,379 $53,393,194
198485 21,145,458 22,732,614 1,296,569 573,701 45,748,342
1983-84 17,969,006 20,823,357 1,246,347 589.071 40,627,781
1982-83 16,129,262 19,746,293 1,225,711 473,904 37,575,170
1981-82 15,277,698 19,934,186 1,197,361 442 374 36,851,619
198881 14,297,131 19,998,333 1,279,051 424,912 35,999,427
1979-58 14,036,785 19,185,471 1,116,092 462,161 34,800,509
1978-79 13,443,931 17,919,626 1,113,239 480,324 32,877,120
1977-78 12,237,2N 15,162,220 955,997 333,564 28,693,962
1976-77 11,225,832 12,983,98" 833,541 269,047 25,312,801

The following table shows collections from the Insurance Premium Surcharge

since its inception. The General Fund receipts in 1981-82 and 1982-83 are

merely return of funds "lent" to the programs when Federal funds were

(03]
[§N]
w

withdrawn. The allocation of funds to the progams is mandated by statute.
TABLE 2
INSURANCE PREMIUM SURCHARGE
Prefessional Fire Lav Enfercement Velunteer
Fiscal Fighters Feundatien Feundatien Fire Department
Yaar Gesaral Fusd _Proagram Fusd Pragram Fund — Ald Fund
198586 - $10,288,343 $10,288,343 $2,085,89
1 A-ES - 8,156,075 8,156,075 1,741,507
199384 - 7,239,083 7,239,083 1,537,931
1982-83 36,934,088 3,768,147 3,760,147 1,475,661
1981-82 959,312 0 0 124,769



Problems/Complaints

The most immediate and substantive problem with the premium taxes arises
from the differential rates applied to insurance companies domiciled in
Kentucky and those out of state. Eleven cases have been filed with the
Kentucky Board of Tax Appeals by out-of-state companies requesting refunds of
their taxes, citing the Supreme Court case involving a similar statute in
Alabama. Each request has asked that the insurance premium taxes be declared

unconstitutional.

The U.S. Supreme Court, while holding the Alabama law unconstitutional
because promotion of a domestic industry was an insufficient reason for the
differential, has returned the case to a lower state court to allow other
justification for the differential to be put forth. Thus, while several
states have responded to the Supreme Court's 1985 ruling, others are waiting
for a more definitive judgment. A 1ist of states, premium tax rates and forms
of differential treatment apdears in Appendix II. Kentucky's litigation could
become a lead case on the differential issue, should the Alabama case remain
hung up in lower courts. While hearings by the Board of Tax Appeals have not

been scheduled, they probably will be heard prior to the 1988 Session.

The insurance premium surcharge, while opposed by the commissioner of

insurance when imposed, has received no objection from the current

-~

commissioner except when domestic companies are subjected to retaliation as a



result of the surcharge when doing business out of state. Also, the
subcommittee is aware of the potential for expanding groups that would be
eligible for salary supplements funded by the 1.5% surcharge. That expansion
could be accompanied by a swift depletion of the fund's surplus and by

proposals to raise the surcharge rate to meet the new demands.

The municipal premium surcharge, assessed at varying rates by cities
across the state, however, has come under fire from the insurance industry and
the insurance department. Objections center on the varying rates which
generate complicated administrative paperwork involving almost two hundred

- towns and five different forms. In addition, the department of insurance
claims that the administrative burden of that tax combined with other state
taxes has had a restrictive effect on companies doing business in Kentucky,
and thus, has lowered competition and the availability of insurance to

Kentuckians.

The municipal surcharge is also threatened by the Alabama case because of

its rate differentials.

Alternatives

To resolve objections to the premium taxes, the differential rates would
need to be equalized either by repealing rates for out-of-state companies and

thus significantly reducing revenue or by raising domestic rates and raising a

|97 ]
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modest amount of revenue. The Insurance Department, which does not administer
the provisions, is recommending resolution of the issue but without providing
specific proposals. The Revenue Cabinet may come to the legislature with
proposals for change but stresses that no litigation has been concluded that
would jeopardize this state's statutes. The argument could be made that the
aggregate tax burden for domestic and foreign insurers is not dramatically
different when domestic property taxes are factored in. Whether that

rationale could overcome the differential rate issue is questionable, however.

The primary industry objections to the surcharge center not on the 1.5%
state-imposed tax but on the municipal surcharge. The Insurance and Liability
Task Force has studied this issue and is considering recommending that the
1988 General Assembly set a single rate or a range of rates as other states

have done to reduce the administrative burden on the companies.

In addition, the Revenue and Taxation Subcommittee of the Legislative
Research Commission on Constitutional Review is considering recommending that
the Constitution be amended to allow the General Assembly to give local
governments authority to impose broad-based taxes to replace smaller taxes

such as the municipal premium surcharge.

Conclusions

The differential rate issue with the insurance premium taxes needs to be



resolved as soon as possible to avoid the possibility of lengthy legal tangles

and costly refunds to out-of-state insurers.

The insurance premium surcharge faces no serious industry objection at its
current rate. However, that rate could be raised if the KLEFP Fund
eligibility is expanded. The municipal premium surcharge assessed by cities
appears to need the attention of the 1988 General Assembly, either by setting
a single rate or a range for rates. Such a move could encourage more insurers
to write risks in Kentucky thereby boosting competition and availability of

insurance. The move could also encourage more ‘insurers to -domicile in

Kentucky. - : .



SENATE MEMBERS HOUSE MEMBERS
Charies W. Berger Pete Worthington
Assistant President Pro Tem Speaker Pro Tem
Joe Wright Gregory D. Stumbo
Majority Floor Leader LEG'SLATIVE RES EARCH COMM ISSION Majority Fioor Leader
John D. Rogers State Capitol Frankfort, Kentucky 40801 502-564-8100 Woody Allen
Minority Floor Leader Minority Floor Leader
_ David K, Karem John A. “Eck” Rose, Senate President Pro Tem i Jody Richards
Mapor;y j:::l: Chairman Oonald J. Blandford, Houss Spesker awmyKCau:us Chairman
r. revey . on Harper
Minority Caucus Chairman Chairmen Minority Caucus Chairman
Helen Garmrett Vic Hellard, Jr. Kenny Rapier
Majority Whip Director Majority Whip
Eugene P. Stuart Bill Lile
Minority Whip ’ Minority Whip

MEMORANDUM

TO: W. Stephen Wilborn, Chairman
Insurance and Liability Task Force

; L) o
FROM: C. Gilmore Dutton, Staff Administrator
Dee Baugh, Staff Ti¢>
Appropriations and Revenue Committee

DATE: October 1, 1987

SUBJECT: Request for information on the Law Enforcement
and Firefighters Funds

This is response to your request, transmitted through your
staff, for projections regarding the Kentucky Law Enforcement Foundation
Program Fund (KLEFPF) and the Professional Firefighters Foundation Program
Fund.

You specifically asked for the date that the KLEFPF would
become self-sustaining and the date that the two funds, combined, would become
self-sustaining. In the later case, you also asked for a projection under a
scenario where the insurance premium surcharge would be increased from $1.50
to $2.00 per $100 of premium.

The two funds had a combined balance, as of July 1, 1987,
amounting to $23,554,822, of which the law enforcement component accounted for
$12,739,470 and the firefighters component accounted for $10,815,352. The net
receipts (insurance premium surcharge revenues less expenses) for the two
funds for fiscal year 1986-87 amounted to $9,894,026, of which the law
enforcement component accounted for $5,665,180. Assuming the same level of
income and expenses, with investment income projected at a 7.5 percent
interest rate, the two funds, combined, would reach a self-sustaining balance



W. Stephen Wilborn
October 1, 1987
Page Two

of $187 million by the end of calendar year 1996. The KLEFPF; under current
levels of incomé and éxpenditure and a 7.5 percert rate of return o
investments, would also become self-sustaining by the close of calendar year
1996, with an accumulated balance of $106 million.

Postulating an insurance premium surcharge of $2.00 per $100 of
premium, effective July 1, 1988, the combined funds would become
self-sustaining by the close of calendar year 1994, with an accumulated
balance of $187 million. This scenario also assumes a rate of return on
investments of 7.5 percent. ‘

You also asked about the possibility of additional expenditures
being made from either of the two funds, specifically in the amount of
$367,300 per year. No funds may be expended from the surcharge receipts for
purposes other than those set out in KRS 95A.220 and KRS 15.430, the statutory
sections providing for the Professional Firefighters Foundation Program Fund
and the Kentucky Law Enforcement Foundation Program Fund, respectively. From
a budgetary point of view, either of the two funds could accommodate
additional expenditures in the amount indicated; however, 1f those
expenditures were different in kind from those currently provided for, an
amendment to current law would be required.

CGD/DB/1h:1728p
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COMMONWEALTH OF KENTUCKY

JARTHA LAYNE COLLINS FINANCE AND ADMINISTRATION CABINET
GOVERNOR DEPARTMENT FOR ADMINISTRATION
DIVISION OF ACCOUNTS
Gorpon C. Duke 332 CAPITOL ANNEX
SECRETARY FRANKFORT, KENTUCKY 40601

(502) 564-7750

QOctober 7, 1987

The Honorable Dottie Priddy
9001 Whipporwill Road
Louisville, Kentucky 40229

Dear Representative Priddy:

MITCHELL H. ParnNEe
COMMISSIONER

Eocar C. Ross
DIRECTOR

Enclosed is the Surtax Receipts Statement for the Law Enforcement and
Professional Firefighters Foundation Programs, which reflects the current
month of September 1987 and year-to-date activity for the period July 1, 1987

thru September 30, 1987.

If you have any questions concerning this statement, please contact me at

564-7750.

Sincerely,

s

Edgar C. Ross, Director
Division of Accounts

Enclosure

ce: Ms. Paulette Childers, Department of Housing
Ms. Gay Trevino, Legislative Research Commission
Mr. Don Rouse, GOPM
Mr. Ed Sergent, GOPM
Mr. Allen Johnson, Department of Justice

Mr. James Ramsey, Office for lnvestment and Debt Management

Mr. Wayne Jordan, Commission on Fire Protection
Personnel Standards and Education
Mr. Basil Seale, Kentucky Law Enforcement Council

Mr. Ronald E. Gnagie, Louisville Professional Firefighters

Mr. Kerry A. Curry
Chief Don Roberts, Florence Vol. Fire Department
Mr. Mike Fleming, Legislative Research Commission
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Commonweal th af Fentucky
Law Enforcement % Firefighters Fund

Surtan Receipts
For the Feriod July 1, 1987 - September
CURREMNT
MOMTH

ot bay Peoweipts cCallected Ly

Cepar Lnent of Revenue

L L 0SS recelpts A T

\ fravenue ratunds

Unhonor el cheoks
Kecerpl adiustments

et recelpts to be distributed 2,535,518.94

Balances Forwarded from FY 84-871

Law Lnforcement

Firefighters
Cash Balances August 1, 1w&Y/

.aw Enforcemant 14,723,562.96
Firefighters 11,394,527.57

Depozits tos

1. Law Enforcement: 1,530,105.79
kevenue refunds prior vears
Fevenue refunds current year (2&1.13)

atund of prior
Urnhonored checks
eceipt adjustments

VOERAL d1zbursenants

Met deposits 1,329,844.66

. Firetighterss
Revenue refunds prior y2ars
fevenue refunds current vear
Retund of prior cvedr Jisbursamenbks
Unhonored checks
Receipt adjustments

1,003,413.15

(197 .00)

Met deposzits 1,003,216.15
| nvestment 1ncomes

| aw Enforcement

Firetighters

Lrupoendltures:
Enforcemenl
Frretighters

I catd

£5%,791.78
73,810, 49

Lesh Lalances Septembear 10, 1967
Loswd Furorcement

Firetloghters

18, 297,415, 84
12,365,933, 23

(97 ]
wl
wu

jo,

1987

VTD

&,B70,980. 51
(804.217

O, 00

Q.00

12,739,470.27
10,815,351.89

3,916,000.35
2,954,5%1.56

.00
(745.81)

15,393,615, 84
12,365,933, 2°




NO COVERAGE FOR HOME DAY CARE BUSINESS
HO-322
(Ed. 10-85)

If an insured regularly orovides home day care services to a8 person or persons other than insureds and receives
monetary or other compensation for such services. that enterprise is a business pursuit. Mutual exchange of home
day care services. however. 1S not considered compensation. The rendering of home cay care services by an insured
to a relative of an insured is not considered a business pursuit.

Therefore. with respect tc a8 home day care enterprise whict. 1s considered to be a business pursuit, this policy:

1. does not provice Section l—Liability Coverages because business pursuits of an insured are excluded uncer
exciusion 1.b. of Section ll—Exclusions;

> does not provide Section |—Coverage B coverage where other structures are used in whole or in part for
business;

coes not provide Section |—Coverage C coverage because Coverage C—Property Not Covered, items 10. and
11.. excluce:

)

3. business property pertainingtoa business actua.!} conducted on the residence premises; and
b. business property away from the residence premises.
THIS ENDORSEMENT DOES NOT CONSTITUTE A REDUCTION OF COVERAGE.

Cooyright. insurance Services Office. Inc.. 1985 HO-322 (Ed. 10-83)















